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ELECTION COMMISSION OF INDIA 
ORDER 

New Delhi, the 7th August, 1985 

O.N. 51.—Whereas the Election Commission is satisfied that the contesting candidates specified in column (4) of the 
Table bolow at the election to the Himachal Pradesh Legislative Assembly as specified in column (2) and held from the constitutency corres¬ 
pondingly specified in column (3) against their names have failed to lodge accounts of their election expenses, as shown in column (5) of 
the said Table, as required by the Representation of the Foople Act, 1951 and the rules made therounder; 

And whereas the said candidates have either not furnished any reason or explanation for the said failure even a/ter due 
notice or tlte Election Commission, after considering the representations made by thorn, if any, is satisfied that they havo no good reason or 
justification for the said failure; 

Now, therefore, in pursuance of sectiou 10A of the s.id act tho Election Commission hereby declares the persons specified in 
column (4) of the Table below to be disqualified for being chosen as, and for being, a member of either House of Parliament or of the 
Legislative Assembly or Legislative Council of a State for a period of threo years from the date of this order . 

TABLE 


S.No. Particulars of election S.No. & name of constitueicy Narno and address of tho candidate Reason for disqualifica¬ 

tion 


1. Goneial Election to the Himachal 
Pradesli Legislative Assembly, 
1985 

4—Jubbal Kothkhai 

Shri Parkash Chand, 

Village Mehand, P.O., Dochi, 

Tohsil Jubbal, District Simla (H.P.) 

Account not lodgod 

2, 

-do- 

5—Chopal 

Shri Bhupindor Singh, 

Village & P.O. Jhiknipur, 

Tehsil, Chopal, Distt. Simla (Hi*.) 

-Jo- 

3. 

-do- 

21—Bilaspqr 

Shri Naronder Kumar Pandit, 

S/o Shri Som Nath, 

House-cum-shop No. 89A, 

Main Market, Bilaspur (H.P.) 

-do- 

4. 

-do- 

22—Gbuniarwm 

Sh, Rup Singh, 

S/o Sh. Chaudhari Ram, 

Villago Bani-Bhopral, Tehsil Ghumarwin, 
Distt. Bilslaspurf H.P.) 

-do- 

5. 

-do- 

28—Nadaunta 

Sh. Lekh Ram, Village Narkar, 

P.O., Nara, Tohsil Barsar, 

Distt. Haralrpur, (H/P.) 

-do- 
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6. On leral Election to the Himachal 
Pradesh Legislative Assembly, 

34—Nurpur 

Shri Prilam Singh, 

Villago & P.O. Giora Tehsil Nurpui, 

Distt, Kangra (H.P.) 

Account not lodged 

7. -do- 

47—Shahpur 

Sh. Karam Singh, Village & P.O. Rait, 
Tehsil & Distt. Kangra (H.P.) 

-do- 

8. -do- 

-do- 

Shri Hans Raj, Village & P.O. Dannan, 
Tehsil & Distt. Kangra (H.P.) 

-do- 

9. -do- 

bi —Bath (SC) 

Sh, Anant Ram, Village Nagchala, 

P.O, Badsu, Teh. Sadar, 

Distt. Mandi (H.P.) 

-do- 

10. -do- 

-do- 

Sh. Karam Singh, Village Kohar, 

P.O. Rajgarh, Teh. Sadar, 

Distt. Mandi (H.P.) 

-do- 

11. -do- 

05—Dharampur 

Sh. Ram Nath, Village Sandoa, 

P.O. Dev Drarta, 

Teh. Sarkaghat, Dislt. Mandi <li.P,) 

-do- 

12. -do- 

68—Mandi 

Sh. Pritlivj Raj Sharma C/o 

C/o Lakhan Pal, 

Tyre & Servicing, Simla Road, 

Mandi (H.P.) 

-do- 


[No. 7fl/H,P,-LA/S5] 
By Order 
R. P. BHALLA, Secy. 


Hlfc 16 4PPRI, 198 5 

Wear 0 62-“” 1985 *ITi f'T*ri'4 i T *nff flo 1 rf 9511'? SfT- 

innrr ^ Hmr.w fpr?r 'TObrt % mAer 31 Rf, 1 98 5 % 
Pr»fir iffr n>c srffrpTftK? wftrOnm, 1951 (issi w 43) 
wrtr 106 % sojdT'T ^ fadfad wm'pr mpiftr-T £ 1 

|Ro 82/?fT0 WToRo/l/ 85 j 
mtUT if, 
fl'pro'fi'o dOi? 

New Delhi, the 16th. August, 1983 

O.N. 52.—In pursuance of section 106 of the Represen¬ 
tation of the People Act, 1951 143 of 1951), the Election 
Commission hereby publishes the judgment dated 31st May, 
1985 of the High Court of Punjab and Haryana at Chandi¬ 
garh, in Election Petition No. 1 of 1985. 

[No. 32/HN-HP/l|85) 
By Order, 
R. P. BHAELA, Secy. 

IN THE HIGH COURT OF PUNJAB AND HARYANA 
AT CHANDIGARH 

CIVIL MISC. SIDE 

ELECTION PETITION NO. 1 OF 1985 

1. Maha Singh S/o Prithi, resident of village Chhatehra- 

Bahadurpur, Tehsil and District Sonepat. 

2. Ved Singh S/o Ram Sarup, resident of village Pipli- 

Khera, Tehsil Gannaur, District Sonepat, 

—Petitioners. 

Versus 

Dhararn Pal Singh son of Amir Singh, resident of House 
No, 515, Ward No, 4, Gohnna, District Sonepat. 

—Respondent. 

Election Petition under Section 81 redd with sections 84 
and 100 of the Representation of People Act, 1951 praying 


that the election of the respondent be declared void on the 
grounds mentioned in the petition and the costs of the 
petition be avvarded to the petitionres. 

Dated, the 31st May, 1985 

PRESENT : 

The Hon'ble Mr. Justice K. S. Tivvana. 

For the Petitioners : Mr. Balwant Singh Malik, Advocate 
with Mr. S. V. Ralhee, Advocate. 

For the Respondent: Mr. 11. L. Sibal, with Mr. H. S. 
Hooda and Mr, R. K, Handn and Mr. Ramebh 
Hooda, Advocates. 

JUDGMENT 

K. S. Tiwana, J.-—In the elections held in December, 
1984, to the House of People, 33 poisons filed nomination 
papers offering themseloves us candidates from 4-Sonepat Par- 
lamentary Constituency. According to the election program¬ 
me announced vide Government Notification dated 20th of 
November, 1984, the last date for filing ^ the nomination 
papers was 27th of November, 1984. Scrutiny of the nomi¬ 
nation papers was to be done on 28th of November, 1984. 
The last date of withdrawal of the nomination was 30th oi 
November, 1984 and the poll was to take place on 24th of 
December, 1984, 

2. Among others, Shri Cbaran Singh, Picsidcut of the 
Lok Dal/DMKP, former Prime Minister of Judin, also 
filed his nomination papers to contest as a candidate from 
this constituency. He filed four nomination papers, whicli 
are Exhibits P.1, P.2, P,3 and P.4, In all these four nomi¬ 
nation papers the column meant for declaration of ago by 
the candidate was left blank. At the time of scrutiny of 
the nomination papers on 28th of November, 1984 before 
the Returning Officer, Shri Mukhtiar Singh proposer of 
Shri Dharam Pal Singh respondent and Shri Om Parkash, 
one of the candidates, raised objections about the omission 
of the declaration of age from the nomination papers and 
wanted the rejection of those on this ground. Shri Maha 
Singh, one of the petitioners, the election agent of Shri 
Charar Singh, wanted time to reply to the objection, which 
was 1 allowed. When the nomination papers of Shri Charan 
Singh were taken up for scrutiny at about 1.30 P.M. on 
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28th of November, 1984. Shu Multit Singh hied reply Exhibit 
P.8. It is to this ettect:— 

‘ i, duly apponueu eie>-iio!i agent at bhn iMiarau aitigb, 
son ot him Mir Singu, ll iitgtak rcoud, New Delhi 
and a candidate or uok Dai Rarly from this Sonepal 
constituency, submit that a duly cciu.teci copy ut 
voters’ list whten tinds mc.itio.i age oi candidate is 
attached along with the ..onnnnuon paper which 
is part a.id parcel oi tne nom iuni- . and should be 
tieated as a part ot lioniintnion paper. ! further 
submit that the omuiiug u. a.c ag: widen in .tne 
nommation paper is d.Uy coveicu by the duly cer¬ 
tified copy of voters' list. Therefore, the nomina¬ 
tion should not oe rejected on this giound. This 
has been clearly decided in Supreme Court Ruling 
1984 A.I.R. 1517." 

The Returning Cliicer, vide orffiis on the reverse of the 
nomination, paper bxiiiO!.„,P.F rejected all the tour nomina¬ 
tion papers or Snn c narart Singu hoiding, that the omission 
to till m the age in the column Meant tor it in the nomi¬ 
nation papers was a defect of subs'auUtil character. For 
refeicitce, the urd.n of ,h; Kciuimng Officci is rcpivdu.c.l 
as — 

■•Shn Chelan Singh s/o Shri Mera Singh tiled a set 
of four nomination papers on 27-11-1984, which 
were taken up for scrutiny at 12.30 P.M. today. 
An objection was raised in writing by Shn 
Mukhtiar Singh and Om Paik.ish s/o Pam I al and 
unify by a tew others petsent there that the candi¬ 
date has omitted io speedy his age in the nomination 
papers and hence the same should be tejected. 

2. Shri Malm Singh, Flection Agent for Shii Charan 

Singh, made an application today at 12.35 P.M. 
that the nomination papers of the candidate be kept 
pending till 2.30 P.M. to meet the objections. He 
was granted time upto 1.30 P.M. and meanwhile 
scrutiny of the remaining nomination papers was 
taken up. 

3. After finishing the scrutiny of all the nomination 

papers, these four nomination papets were taken 
up again for consideration when Shri Phul Chand 
and Shri Siiyam Fal Tayagi Advocates appeared 
on behalf of the candida-.e and argued that theic 
was no lacuna in the nomination papers of the 
candidate and his age could he as ertrined from 
the extract of the electoral roll enclosed with the 
nomination papers. They also argued that this defi¬ 
ciency in the nomination paper should have been 
checked at the time of filing the nomination paper 
and brought to die notice of the candidate by the 
Returning Officer. They cited AIR I9S4 Supreme 
Court page 1513 and AIR 1984 Rajasthan page 183 
in support of their argument-. Shri Mukhtiar Si >gn 
objector submitted lhat the rulings presented on 
behalf of the candidate were not applicable in this 
case and there was sufficient justification for reject¬ 
ing the nomination papers a,, the candidate had 
failed to mention the ape in all the nomination 
papers filed by him. 

4. After hearing the parties and pet using ail (he lour 
nomination papers filed by the candidate. I find 
that the omission to specify the age in the nomi¬ 
nation papers by the candidate is a valid ground 
for rejecting of the nomination papers as laid down 
at pages 30-31 of the Hand-Book for Returning 
Officers issued by the Election Commission of India 
in 1984. The age of the candidate as indicated in 
the electoral roll, the extract of which was sub¬ 
mitted with the nomination form is not rele' ant 
and this extract is relevant only to show that the 
candidate is an elector in some other constituency. 
The rulings produced on behalf of the candidate 
are not applicable to th“ crcm f’n'es of this erse 
nor the Returning Officer was bound bv law to 
scrutinise the nomination papers in. minute detail 
at the time they were filed by the candidate. 

5. Hence, all the four nomination papers of the candi¬ 
date are rejected. A certified copy of this order be 


given to the Candida, s or his election agent imme¬ 
diately free of costs.’’ 

3. Seventeen candidates renamed in the Held and contested 
the election irom this constituency Shri Dharam Pa! Singh 
respondent polled maximum number of votes, that is, 2,43,491 
and was declared eletced. The next candidate, who polled 
the highest number of votes was Shri Devi Lai, who got 
2,40,550 votes. 

4. Sarvshri Mafia Singh and Yed Singh, electors of 
4-t3onepat constituency have challenged the election of Shri 
Dhaiaui Pai cjingn respondent on the ground that the “‘nomi¬ 
nation papers of Shn charan Singh were improperly reje-led. 
According to the petitioners, it was not me case of any 
or.e mat Shri Charan Singh was below the minimum pres¬ 
cribed age to contest the eic-tun lo-the House of People 
and his competence to contest the election was not questioned. 
Even ms identity was not in doubt. The omission to mention 
the age in the nomination paper:; was not a defect of subs- 
tanliaT character. Ihe Returning Ofil-cr should have satisfied 
himself about the age of Shri t iviran Singh from the attested 
uipy of the cxliact of the electoral roll Irom New Delhi 
conMi.ueney filed with Ihe nomination paper, where he was 
entered as an c'ector. The dependence of the Returning 
Officer on the instructions contained in the Hand Book for 
Returning Oiiiccrs issued by the Flection Commission of 
India, to the effect that the omiss.oa to specify the age in the 
nomination paper is a ground for the lejection of the nomi¬ 
nation paper was not correct. H is averred in the petition 
that the instructions run counter to sections 33 and 

of the Representation ol People Act, 1951 (hereinafter re¬ 
ferred to us the Act). The election is sought to be set aside 
by the petitioners on this ground. 

5. Shri Dharam Pal Singh respondent has contested this 
election petition. He raised preliminary objections in the 
written statement. As none of these was pressed at the time 
of arguments, so these need not be referred here. It is con¬ 
tended that the failure of a candidate to give a declaration 
of his age in Ihe nomination paper is a defect of substantia! 
character and for that reason the nomination papers of Shri 
Charan Singh were rightly rejected . 

6. In replication the petitioners iciterated the contentions 
made in the petition. 

7. On the basis of tile pleadings, the following issues were 
framed:—i 

1. Whether the election petition does not comply with 

the provisions of section Sl(3) of the Representa¬ 
tion of the People Act. 19.51, and for the reason 
has io be dismissed’ O.P.R. 

2. Wncther the election petition docs not contain a 

concise statement of material facts as required by 
the Representation of the People Act, 1951, and 
ff so, what is its effect ? O.P.R. 

3. Whether the petition is liable to be dismissed on 

the ground that the copy of the petition served on 
the respondent was not signed by all the petitioners 
■>'hI the'r counsel ? O.P.R. 

4. Whether the nomination papers of Shri Charan Singh 

were improperly rejected ? If so, whether the elec¬ 
tion of the respondent is liable to be declared void ? 
OPP. 

5. Relief. 

8. In support of issue No. -F Shri V. S. Chaudhry Return¬ 
ing Officer of the constituency, P.W. 1 and Shri Maha Singh, 
one of ihe petitioners, P.W. 2, were examined. The nomi¬ 
nation papers, order of rejection and extract from the elec¬ 
toral roll of New Delhi constituency were tendered in evi¬ 
dence b> the petitioners. The respondent did not lead any 
evidence either in support or rsbtital of the issues. 

9. Issues No. 1, 2 arid 3 were not pressed at the time of 
arguments in behalf of the respondent. These are decided 
against him. 

10. Issue No. 4.—No nomination paper of a cand'date 
can be rejected unless it fails to comply with Sections 33 
and 34 of the Act or suffers from a defect of substantial 
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character. The decision of this issue, which is the only sur¬ 


viving issue in tne case, depends on the questions, wncincr 
there is failure to comply with Section 33 o\- the dcteci 
which led to the rejection of the nomination papers of 
Shri Charan Singli is a defect of substantial character it# 
decision one way or the oiocr will decide the tate of tne 
petition, which is linked with the proper or improper rejec¬ 
tion of the nomination papers m this case. Before embark¬ 
ing upon the decision on the contention of the rival parties 
about the substantial or unsubstantial character ol the defect, 
it will b* appropriate to quote the provisions of the Act and 
the Rules having a bearing on this vital question. The pro¬ 
visions relevant to the case are Sections 31 and 36 of the 
Act and rule 4 of the Conduct of Election Rules, 1961 
(hereinafter referred to as Rules;, The provisions arc re¬ 
produced as under :— 

“Section 33 : Presentation of nomination paper and 
requirements for a valid nomination.—(1) On or 
betoro the date appointed under clause (a) of sec¬ 
tion 30 each candidate shall, either in person or by 
his proposer, between the hours of eleven o'clock in 
the forenoon and three o’clork in the afternoon 
deliver to the returning officer at the place specified 
in this behalf in the notice issued under section 31 
a nomination paper completed in the prescribed 
form and signed by the candidate and by an elector 
of tile constituency as proposer : 

Provided that no nomination paper shall be delivered 
to the returning olTiccr on a day. which is a public 
holiday. 

(1A) Notwithstanding anything contained in sub-section 

(1), for election to the Legislative P.9 Assembly of 
Sikkim (deemed to he the Legislative Assembly of 
that State duly constituted under the Constitution), 
the nomination paper (o be delivered to the return¬ 
ing officer shall be in such form and manner as 
may he prescribed. 

Provided that the said nomination paper shall be subscribed 
by the candidate as assenting to the nomination, 
and— 

(a) in the case of a scat reserved for Sikkimese ol 

Bhutia-Lepcha oiigin, also by atfeast twenty elec¬ 
tors of the constituency us proposers and twenty 
electors of ihe constituency as seconders. 

(b) in the case of a scat reserved for Sanghas, also 
by at least twenty electors of the contitucncy as 
proposers and at least twenty electors of the con- 
tit uency as seconders; 

(cl in the case of a seat reserved for Sikkimese of 
Nepali origin, by an elector of llic constituency 
as proposer. 

Provided further that no nomination paper shall be deli 
vered to the returning officer on a duy which is q public 
holiday. 

( 2 ) Iu a constituency where any scat is reserved, a can 
didatc shall not be deemed to be qualified to be 
chosen to fill that seat unless Ins nomination 
papcP contains a declaration by him specifying 
the particular caste or tribe of which lie is a 
member and the area in relation to which 
that caste or tribe is a Scheduled Caste or, as the 
cn*e may be, a Scheduled Tribe of the State. 

(3) Where the candidate is a person who, having held 

any office referred to in section 9 bus been 
dismissed and a period of five years has not elapsed 
since ihe dismissal, such person shall not be deemed 
to be duly nominated as a candidate unless his 
nomination paper is accompained by a certificate 
issued in the prescribed manner by the Flection 
Commission to the effect that he has not been dis¬ 
missed for corruption or disloyally to the State. 

(4) On the presentation of a nomination paper, Ihe 
returning dfficer shall satisfy himself that the names 
and electoral roll numbers of the candidate and his 
proposer as entered in the nomination paper are 
the same as those entered in the electoral rolls; 


Provided that no misnomer or inaccurate description or 
clerical, technical or priming error in regard io die 
name of the candidate or his proposer or any Other 
person, or in regard to any place mentioned in the 
electoral i oil or the nomination paper and no clerical, 
technical or printing error m regal’d lo the electoral 
roll numbers of any such person n the electoral roll 
or the nomination paper, shall afteet the lull opera¬ 
tion of the electoral roll or the nomination paper 
with respect to such person or place in any case 
where the description in regard to the mime of the 
person or place is such as to be commonly clerical, 
technical or printing error lo be corrected and 
where necessary, direct that any such misnomer, 
inaccurate description, clerical, technical or priming 
error in the electoral roll in the nomination paper 
shall be overlooked. 

(3) Whete the candidate is an electorate ctf a 
different constituency, a copy of the electoral roll 
of that constituency or of fho relevant part thereof 
or a certified copy of the relevant entries in such 
roll shall, unless it has been filed along with the 
nomination paper, be produced before the returning 
officer at the time of scrutiny. 

16 ) Nothing in thi s section shall prevent any candidate 
from being nominated by more than one nomination 
paper; 

Provided that not more than four nomination papers 
shall be presented by or on behalf of any candidate 
or accepted by the returning officer for election in 
the same constituency. 

Section 36 ; Scrutiny of nominations.— 

(J) On 1 be date fixed for the scrutiny of nominations 
under section 30, the candidates, their election 
agents, one proposer of each candidate and one 
Other person duly authorized in writing by each 
candidate, but no other person, may attend at such 
time and place as the returning officer may appoint; 
and the returning officer shall give them all rea¬ 
sonable facilities tor examining the nomination 
paper of all candidates which have been delivered 
within the time and in the manner laid down in 
section 33. 

(2) The returning officer shall then examine the nomi¬ 
nation papers and shall decid all objections' which 
may be made to any nomination and may. cither 
on such objection or on his own motion, 
after such summary inquiry, if any, as he think 
necessary, reject any nomination on any of the 
following grounds:— 

(a) that on the date fixed for the scrutiny of nomi¬ 
nation the candidate either is not qualified or is 
disqualified for being chosen to fill the seat under 
any of the following provisions that may be 
applicable, namely:— 

'(b) that there has been a failure to comply with any 
of the provisions of section 33 or section 34; or 

(c) that the signature of the candidate or the proposer 
on the nomination paper is not genuine. 

(3) Nothing contained in clause (b) or (c) of sub-section 

( 2 ) shall be deemed to authorize the 1 ejection of 
the nomination of any candidate on the ground 
of any irregularity in respect of a nomination paper, 
if the candidate lias been duly nominated by means 
of another nomination paper in respect of which 
no irregularity has been committed. 

(4) The returning officer shall not reject any nomination 

paper on the ground of any defect, which is not 
of a substantial character. 

(5) The returning ofliecr shall hold the scrutiny on the 

date^ appointed in this behalf under clause (b) of 
section 30 and shall not allow any adjournment of 
the proceedings except when such proceedings are 
interrupted or obstructed by riot or open violence 
or by causes beyond his control: 
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Pimidccl I hat in case an objection is raised by the 
reluming officer or is made by any other person, the 
candidate concerned may be allowed time 
to rebut it not later than the next day but one 
following the date fixed for scrutiny, and the retu¬ 
rning officer shall record his decision on the date to 
which the proceedings have been adjourned. 

(6) The returning officer shall endorse on each nomi¬ 

nation paper his decision accepting or rejecting the 
same and, if the nomination paper is lejected, shall 
record in writing u brief statement of his reasons 
for snch rejection. 

(7) For the purposes of this section, a certified copy of 
an entry in the electoral roll for the time being in 
force of a constituency shall be conclusive evidence 
of the fact that the person referred to in that entry 
is an elector for that constituency', unless it is 
proved that he is subject to a disqualification men¬ 
tioned in section 16 of the Representation of the 
People Act, 1950 (43 of 1950). 

(8) Immediately after all tha nomination papers have 
been scrutinized and decisions accepting or rejecting 
the same have been recorded, the returning officer 
shall prepare a list of validly nominated candidates, 
that is to say, candidates whoes nominations have 
been found valid, and affix it to his notice board. 

Rule: Nomination Paper—Every nomination paper pre¬ 
sented under sub-section (1) of section 33 shall be 
completed in such one of the Forms 2A to 2E as 
may be appropriate: 

Provided that a failure to complete or defect in comple¬ 
ting the declaration as to symbols in a momi- 
nation paper in Form 2A or Form 2B shall not be 
deemed to be a defect of a substantial character 



For reference, the form prescribed of the nomination paper 
in form 2-A is also given as under:— 

“FORM 2A 

NOMINATION PAPER 
Flection to the House of the People. 

I nominate as a candidate for election to the House of the 


People from the.Parliamentary' constituency. 

Candiatc's name. His postal address. 

His name is entered at S. No.in Part No. 

of the electoral roll for.Assembly constituency 

comprised within.Parliamentary constituency. 

My name is.and it is entered at Si. No. . . 

in Part No.of the electoral roll for. 

Assembly constituency comprised within. Parliamen¬ 

tary constituency. 

Hate. Signature of proposer. 


1, the above-mentioned candidate, assent to this nomination 
and hereby declare— 

fa) that T have completed.years of age; 

(b) that 1 am set up at this election by the.party; 

(c) that the symbols I have chosen are in order of 

preference (i).. fii).and 

(iii). 

I further declare that I am a member of the. . . . 

crisle'tribe which is a Scheduled caste[tribe of the State of 

- .in relation to.(area) in that Stale. 

Date : (Signature of candidate). 

(To be filled by the Returning Officer) 

Semi No. of nomination paper. 

This nomination was delivered to me at my office at. 


(hours) on.(date) by the candidate [proposer. 

: Returning Officer’’. 


11. A look at all the nomination papers of Shri Charan 
Singh Exhibits P.l. P.2. p.3 and P.4 shows, and it is 


the admitted case of tile parties, that column (a) of the 

nomination paper to the effect that ; "1 have completed. 

years of age” is blank and is not filled. It is to be seen 
whether the filling ot the blanks left through dotted lines 
is an idle formality or the law commands the candidate to 
fill' this. The nomination paper, which is to be filled by the 
candidate and not the proposer has tluec clauses :— ‘(a), 
(b) and (c)’. ‘(a)’ cnocerns the declaration by the candi¬ 
date thut he has completed so many years of age; ’(b)’ is 
legarding the party which has set un the candidate and 
‘(c)’ is iii respect of the election symbol. A further dec¬ 
laration has to be made by candidates belonging to scheduled 
castes or tribes, offering themselves us candidates, that they 
belong to this category, in accordance with section 33(2). 
Nomination paper has to be submitted in accordance with 
the provisions of ^section 33 of the Act. The nomination 
paper has to be ‘completed’ in the prescribed form and 
signed by an elector of the constituency a. ! propoter 
and by the candidate, before it can be submitted to the 
Returning Officer. The term, ‘completed’ as it is used in 
section 33(1) (a) came Up for consideration before the 
Supreme Court in Dharam Singh Rathi vs. TTari Singh 
M.L.A. and others, AIR 1975 S.C. 1274. In that case 
lagan Nath, one of the candidates gave only cryptic ad¬ 
dress in place of his full one. He only wrote ‘lagan Nath 
- -Smarkha Mandi’. The Returning Officer thought it to 
be a technical error. He rejected the nomination papers 
since no one was present before him to rectify it. It was 
held :— 


“A nomination paper has to be delivered to the Re¬ 
turning Officer by the candidate or his proposer 
in accordance with section 33(1) of the Act. The 
nomination paper must be completed in the pres¬ 
cribed form. The requirement of sub-section (4) 
is that the Returning Officer shall satisfy himself 
on 1 he presentation of a nomination puper that 
the names and electoral roll numbers of the candi¬ 
date and his proposer as enteied in the nomination 
paper are the same those entered in the electoral 
rolls. Tn certain types of defects detected at the 
time oF the piescntalion of the. nomination paper 
the proviso to sub-section (4) empowers the Re¬ 
turning Officer to overlook Mich mistakes nr to 
get them rectified ns the case may be. Generally 
speaking the kinds of defects mentioned in the 
p'-pwso would not be of a siihsltmli il elinraclei 
so as to justify the rejection of a nott)'nation 
paper. There may. however, even amongst these 
types of defects, be some such that necessitate 
their rectification and if not rectified that may 
null.c the nomination pauer liable to be inject¬ 
ed, Bui the defect of non-supply of postal ad¬ 
dress is not covered bv the pros iso to sub-section 
f4) of section .33 of the Act. Tt is a defect is a 
substantial one then the nomination paper hits got 
to be rejected. Sub-section (41 of section 36 
enjoin-) the Returning Officer not to reject any 
nomination paper on the ground of am' defect 
which is not of a substantial character. But if it 
is of a substantial character Mien sub-feel ion (2) 
p r i.v!.l-\s lhat die Returning Office.- shall rciect the 
nomination paper when there has been a 
failure to comply with any of the provisions of 

•eclion 33 or section 34’. Reading rule 4 of the 
Rule i and Form 2 B it would he noticed that 
non-sumdy op poslal address ol the candidate or 
sunplVini! such cryptic address which virtually 
amounts to non-suppiv of address is a failure to 
comply with the provisions of section 33(1). Hence 
we agree with the findings of the High Court thRt 
lagan Nath’, nomination pnners were not impro¬ 
perly rejected bv the Returning Officer." 


Tile nomination puper can be taken as ‘completed’ if 
the information wanted in form is fullv given. The cryptic 
nosi'.l address «'hich was not the full address ol Incan 
Nath, was held in D’inram Singh Rathi’s case as non-com- 
pliancc of section 33. 
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In Brijendralal Gupta and another v. Jwalapras'Hl ana 
others. A.I.R. 1960 S.C. 1049, in '.nun ,urc \ as omitted, 
it was held 1— 

“It is common ground that the first part of the nomina¬ 
tion paper which has to pe died in by the propose! 
was in order and the se.-ond put wj; pub, sign-., 
by the candidate bur faded to declare Ins' age as 
p:t scribed by (a) above. When tne Retutnuig 
Officer noticed this omission he made an order 
rejecting respondent 5’s nomination. The brief state¬ 
ment of reasons which the. Returning Officer has 
recorded shows that he held that the failure of res¬ 
pondent 5 to declare his age car-dot be treated as 
clerical or technical error but is of a substantial 
nature since declaration as to age was necessary 
in order to entitle a candidate to be qualified under 
Article 173 of the Constitution. The Returning 
Officer has also noted that he took the objection 
suo motu and rejected the nomination paper of 
respondent 5. Thus there is no doubt that res¬ 
pondent 5 omitted to specify his age before the 
signed his nomination paper and in that sense 
his nomination paper has not been completed in 
the prescribe! form. (emphasis has been supplied 
by me). 

In these two judgments because of tire omissions the 
nomination papers were held to be not completed before 
submission to the Returning Officer. The nomination pa .er 
is not ‘completed’ under sreiion 33 once column (a) in 
Form 2-B about the declaration of age is not filleJ. It is 
■’mmaterial for the purposes of section 33 whether tire 
objection of eligibility to contest the eleclion, because of ace, 
is taken or not. On the ground of failure to mention the 
age in the ‘‘nomination paper, ground for rejection under 
section 36(2)(b) is attracted. 

12. The form of the nomination paper for the house of 
the people is prescribed in Form 2-A under t ule 4 of the 
Rules, which includes a declaration in column (a), whi h 
has to be filled. Unless the form is completed or part of 
the nomination paper lacks in declaration, it shall not fad 
within the term ‘completed’ as used in section 33(1) of the 
Act. An exception is provided in proviso to rule 4 in regard 
to the declaration of symbol that any failure to complete or 
defect in completing the declaration as to symbol shall not 
be deemed to be a defect of a substantial character within 
the meaning of section 36(4). Rule 4 is to b- lead in con¬ 
junction with section 33 as the form of no unntion paper 
is prescribed in this rule. The proviso to rule 1 b v necessary 
implication provides that if there is failure to complete or 
defect in completing the other two declarations, that is... 
(a) and (c) in the nomination paper it shall be deemed to 
be a defect of substantial character and should lead to 
rejection of a nomination naper under section 36(4). Even 
a deficiency in the declaration can lead to that result. This 
is also the view taken by the Supreme Court in BriiendralaTs 
case (supra). 

13. Right from 28th of November, 1984. before the 
Returning OflUer. Mahn Singh petitioner had taken the posi¬ 
tion that this defect is not of a type, which can fall in the 
category of a defect of substantial character for a drastic 
action to reject the nomination paper. On behalf of the 
petitioners, mainly reliance is placed on Garni Ram v. Rikhi 
Ram Kaundal and others. A.I.R. 1984 SCI. 1513. In that 
case the two grounds urged bv the election-peril loners based 
on facts were • 

“The first ground urged was that the nomination paper 
filed bv the appellant was not in order inasmuch 
•as ft d : d nor contain any declaration b v the appel¬ 
lant sneefiying the particular cas'e of vhi"h he is 
a member and the area in relation to whrh the 
said caste has bee" declared to be a Scheduled 
Caste in the State. On this basis it was contended 
♦hat the nomination parser of f he apoelki”t had K-e« 
improperly accepted bv the Returning officer. Tb • 
second ground pf objection raised was that since 
the appellant had not made anv declaration in the 
nomination naner regarding the particular ST,ed"W 
caste fo which he belonged, he should he deemed 


to be disqualified tor being chosen to fill the seat 
in question—23—Gehrwin reserved constituency— 
in view of the mandatory provisions cumained in 
sub-section (2) of S. 33 of the Act.” 

The Supreme Court in Ganu Ram's case (supra) held:—• 

.It is not disputed that in the nomination 

form filed by the appellant and his proposer, no 
written declaration had been made specifying the 
caste to which the appellant belongs and the area 
in relation to which that caste is a Scheduled Caste 
of the State. But it i s common ground that along 
with the nomination paper the appellant had filed 
as an annexure thereto a certificate issued by the 
Sub-Divisional Magistrate, Ghumarwin certifying 
that the appellant belonged to a Scheduled Caste 
namely ‘Lohar’. The said certificate was appended 
to the nomination paper obviously with the sole 
purpose and intention of making it known to the 
Returning Officer and all others concerned that 
the appellant is filing his nomination as a candidate 
belonging to a Scheduled Caste namely ‘Lohar’ and 
it was in proof of that assertion and for eliminating 
doubt or controversy In the matter that the Sub- 
Divisional Magistrate’s certificate was produced. The 
High Court has taken the view that since S. 33 
of the Act requires that the nomination paper must 
be in the prescribed form and Form 2B' is a self- 
contained one, tile filing of any enclosure or certi 
hcate along with the Form is not contemplated. 
We are unable to agree with this view. When the 
nomination paper has been made in the pres ribed 
form there is no legal prohibition against the other 
requisite particulars being furnished in a separate 
paper appended to the form instead of writing them 
out in the form itself. Th's is very often done in 
the matter of filing returns of income-tax, ve dth- 
tax etc. in such cases the annexure appended to the 
form should be treated .is oart of the nomkv.i'pp 
pacer. We are, therefore, of opinion that the cer¬ 
tificate which was produced by the appellant as an 
annexure to the nomination paper has to be treated 
as forming part of the nomination paper and the 
declaration contained therein that the appellant 
belongs to the Scheduled Caste of ‘Lohar’ must be 
understood and treated as a declaration by the 
appellant in the nomination form within the mean¬ 
ing of sub-section (2) of Section 33. We have to 
remember that we are dealing with nomination 
pacers oertaining to candidates belonging to Sche¬ 
duled Castes and Scheduled Tribes, who, for well 
known historical reasons, are unfortunately, extre¬ 
mely backward socially, economically and educa¬ 
tionally in comparison with other sections of our 
people. In such a context we '’orsider that the Court 
has f o place a liberal end becevieni interpretation 
on the provisions contained in section 33(2) of the 
Act rather than adopt a narrow, rigid, technical 
and purely literal construction. In S Sivaswami v. 
V. Malaikanan (1984) I SCO 296: (AIR 1983 S.C. 
1293) whi h was also a case arising under the Act. 
one of its sneaking on behalf of a three .Twine 
Bench of this Court had occasion to make the 
following observations which arc opposite to the 
present context also: 

“In this con'ext it is necessary to remember that nearly 
90 j-e»- cent of the electorate in this country ,;On- 
‘•iis o f illi*'r-i’c ■'od unedu.r-'ip.i inN foU tut.,! 

unacauainmd with the irlricacies of the rules and 
technicalities of cr<ved"re pertaining to elections. 
Even if the bes* of mbnvn"r is made to explain 
to them such comnli’atH rules and procedures they 
may not be capable of erasninc and fully under¬ 
standing all ( hp implications and actually carrying 
them into effect while p'-ercising them fra- ~bise. If 
fhe right conferred op the people to choose their 
renerenfatives m the State Legislatures m-d the Parli¬ 
ament through the process of free gud fait* elections 
is to be meaningful the will of fhe illiterate and 
unsophisticated voter expressed throw'll a marking 
on the ballot caper which though not strictly mside 
the column of fhe particular candidate : s clearlv 
indicative of the identity of the ea"d : da + c f-r whom 
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the vote is cast has to be respected and given its 
full effect.'’ 

6. It is manifest that the legislative purpose underlying 
sub-section (2) of section 33 of the Act is that v.hen 
a nomination paper is filed in respect ot a reserxeu 
seat in any constituency there must be a clear speci¬ 
fication by the candidate of the particular caste or 
tribe to which he belongs and the area in relation 
to which that caste or tribe is a Scheduled Caste 
or Scheduled Tribe of the Stale. This requirement 
is fully satisfied in the present case because by 
producing the certificate of the Sub-Divisional 
Magistrate as an annexure to his nomination paper, 
the appellant had clearly made it knowr ma’ 
he was filing the nomination as a candidate belong¬ 
ing to. the ‘Lohar’ caste, which is admittedly a 
Scheduled Caste in the entirety of the area of the 
State of Himachal Pradesh. It is also significant 
that no objection whatever was raised against the 
nomination filed by the appellant at the time of 
scrutiny. The Returning Officer had _ published a 
notice of nominations under section 35 of the Act 
and in the said notice it was expressly stated that 
the appellant had filed his nomination as a card'da'e 
belonging to the Scheduled Caste, namely. ‘1 ohm’. 
Having regard to, all the facts and circ.instances of 
the case and the legal position as explained above, 
we consider that the High Court was in error in 
holding that the nomination paper filed by the apel- 
lant was not valid and its acceptance by the Re¬ 
turning Officer was improper”. 

on this basis it is argued on behalf of the petitioners that 


nation paper cannot visit the candidate with penalty of rejec¬ 
tion of the nomnation paper, neither for the infraction or 
section 33 in not submitting a completed nomination paper 
nor for a defect of a substantial character. A candidate from 
Sonepat constituency could submit the nomination paper 
with columns tal, (b) and (c) to be filled by the candidate, 
as blank, and say that the electoral roll was with the Return¬ 
ing Officer and he was also before him. The Returning 
Officer could verify his age from the electoral roll or 
assess from his appearance. In this manner he could resist 
the rejection of his incomplete nomination papers. Such a 
thing is not permitted, as this is likely to erode the mandate 
of section 33, which commands that a ‘completed nomination 
paper shall be filed, and also section 36(2)(b), which makes 
a nomination paper liable tor rejection in case the provisions 
of sections 33 and 34 are not complied with. This is also 
the ratio of Briiendralal’s case and Dharam Singh’s case 
(supra). 

According to section 36(2)(b), the nomination paper has 
to be rejected if the provisions of sections 33 and 34 have 
not been complied with. As discussed earlier, section 33 has 
been infracted, as the ‘completed' nomination paper in the 
true .sense of the term was not submitted before the Retrun- 
ing Officer. Shri Charan Singh had filed Exhibit P. 9 as a 
requirement of section 36(7) to show that he is registered as 
an elector in a different constituency. It was only for that 
purpose and for no other. 

15. The ease in hand also involves similar situation and 
same question of law as in Brijendralal’s case (supra). The ' 
facts TriUndralal's case were that the election for Mrnen- 
dragarh constituency of Madhya Pradesh was held on 25th 
of February. 1957. Udebhan Tiwari filed nomination papers 
to contest the election. He omitted to make a declaration 


the defect in the nomination papers of Shri Charan Singh 
Is not of substantial character and the Returning Officer was 
not justified in rejecting these papers, when <ianu Rams 
case, was brought to his notice. Shri B.S. Malik, learned 
counsel for the petitioners urged that the Returning Officer 
was required to have referred to Exhibit P.9, and extract 
from the electoral roll of the New Delhi constituency, which, 
in order to fulfil the requirement of section 33(5) was pro¬ 
duced, in which the approximate age of Shri Charan Singh 
is mentioned as 81 years. This according to ' Shri 
Malik, should have been treated as a part of the nomination 
papers as was done in Gann Ram’s case (supra). He has 
further urged that neither anybody disputed the qualification 
of Shri Charan Singh to contest the election nor his identity, 
and in the absence of any such challenge, the Reluming 


regarding his age in the nomination paper. The defect was 
discovered at the time of scrutiny and his nomination paper 
was rejected. The order of the Returning Officer is quoted 
in Jnwala Prasad v. Brijendra Gupta and others, 21-Election 
Law Reports page 485, wherein the judgment of the High 
Court is reported. The order was to the effect:— 

“The candidate has not declared his age in the declara¬ 
tion. This cannot he treated as clerical or technical 
error, but is of a substantial nature as declaration 
with regard to age was necessary in order to entille 
a candidate to be qualified under Article 173 of the 
constitution. Objection taken suo motu and nomi¬ 
nation paper rejected.’’ 


Officer, in whose estimate Shri Charan Singh was more than 
60 years of age. should nave utilised bis assessment of the 
age of Shri Charan Singh to fill up the lacuna, if there 
seemed to be any in the nomination paper, because of the 
commission in leaving col urn:, a) of the nomination paper 
unfilled. 


Afler the election, the election of the returned candidate 
wa s challenged and one of the grounds was that the nomi¬ 
nation paper of Udebhan Tiwari, who was respondent No, 5 
in that case, was improperly rejected. One of the issues in 
the case was whether the nomination paper of respondent 
No. 5 was improperly rejected because of the omission to 
fill in the age in the prescribed column. The Tribunal held 


14. The nomination paper prescribes for a declaration of 
age in column (a). What the petitioner, as an election agent 
of Shri Charan Singh, wanted the Returning Officer to con¬ 
sider on the basis of Ganu Ram’s case (supra) and his counsel 
before this Court, was to.utilise the extract from the New 
Delhi constituency, which is a requirement of section 33(5) 
of the Act. It is only for a limited purpose to show that 
the candidate, who is not an elector in the constituency from 
which he seeks to contest the election, is an elector somewhere 
else. To satisfy that he is to produce the extract from the 
electoral roll of that constituency where he is registered as 
an erector to show his competency to contest the election. 
The extract of the electoral roll is produced under section 
36(7) for a specific^purpose and not to support the declara¬ 
tion of age. Exhibit P. 9 was only relevant to show that 
Shri Charan Singh was an elector somewhere. 

The filling of column (a) of the nomination paper is not 
completely an idle formality. Proviso to rule 4 dilutes the 
mandatory nature of column- (c) about ;he declaration of 
symbol. Ganu Ram's case dilutes the effect of the further 
declaration about the scheduled caste/tribe in case the cer¬ 
tificate from the concerned authority is furnished before th» 
scrutiny of the nomination paper by the Returning Officer 
It the argument addressed on behalf of the petitioners is 
accepted, then the omission to fill any column qf the nom' - - 


that Udebhan Tiwari. respondent No. 5 did not make any 
attempt to rectify the defect in the nomination paper, that 
the Returning Officer could not have allowed to rectify the 
defect at the stage of scrutiny of the nomination paper and 
that the defect in the nomination paper was of a substantial 
character. The Tribunal upheld the rejection of the nomina¬ 
tion paper and dismissed ibe election -petition. The High 
Court on appeal held that the rejection of the nomination 
paper was improper and set aside the election, Brijendralal 
then went to the Supreme Court against the judgment of 
th High Court. 

16. In Brijendrala’s case (supra), the point of law, which 
came to be decided by the Supreme Court is noticed in the 
very first sentence of the judgement: that is “Does the failure 
of a candidate to specify his age as required bv the prescribed 
form of the nomination paper amount to a defect of a 
substantir-1 character unde'- section 36(4) o' ;be Representa¬ 
tion of the People Act, 43 of 1951, (hereinafter called *he 
Act!? That is the point of law which arises for our decision 
in the present appeal.” In para No. 10 it was again referred 
as : 

“That takes us to the question p$ to whether the failure 
to specify the age in the nomination paper amounts 
to a defect of a substantial character under section 
36(4) or not.” 


699 GI/85—2 
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For reference, the observations of the Supreme Court in 
Brijendralal’s case (supra) are reproduced in detail as:— 

“(9)—The next question which we must consider is 
whether in the case of such an omission it was 
obligatory on the Returning Officer to hold an 
enquiry under section 36(2) of the Act. The High 
Court has held that the Returning Officer ought to 
have held an enquiry under section 36(2)(a) and 
satisfied himself whether or not respondent 5 was 
eligible to stand for the election. In our opinion 
the High Court was in error in coming to this con¬ 
clusion. If the nomination paper of respondent 5 
did not comply with the provisions of section 33. 
the case fell squarely under section 36(2)(b) and 
the only question which can arise in such a case is 
whether or not the defect arising from the failure to 
comply with the provisions of section 33 is of a 
substantial character or not. If the defect is not of 
a substantial character, the Returning Officer shall 
not reject the nomination paper on the ground of 
the said defect; if, on the other hand, the defect is 
of a substantial character the returning officer s has 
to reject the nomination paper on the ground of 
the said defect. That i s the effect of the provisions 
of section 36(2)(b) and 14) read together. An enquiry 
which is necessary under section 36(2)(a) may and 
can be held for instance in cases where the nomi¬ 
nation paper shows the age of the candidate as 
above 25, but an objection has been raised that 
in fact he is below 25 and as such incompetent to 
stand for election under Article 173 of the Consti¬ 
tution; in other words, the impugned nomination 
has complied with the provisions of section 33 and 
as such does not fall under section 36(2)(b) at all, 
nevertheless the validity of the nomination can be 
challenged on the ground that in fact Article 173 is 
not complied with. Cases falling under this class 
must be distinguished from cases falling under sec¬ 
tion 36(2)(b). In the latter class of cases the failure 
to comnlv with the provisions of section 33 being 
established, there is no scope for any enquiry under 
section 36(2)(a). Once the alleged non-compliance 
is proved, the defective nomination falls to be accep¬ 
ted or reiected according as the defect is of an 
unsubstantial or of a substantial character. There¬ 
fore, it is not right to hold that even after the 
Returning Officer was satisfied that the omission to 
snecify his age showed that the nomination paper 
of respondent 5 had not complied with the r,revi¬ 
sions of section 33. he sho-dd still !id'» held an 
enmiirv under section 36(2Ya). Non-comnliapre 
w-ith the provisions of section ^3 itself would iu«*if” 
the rejection of the nomination naper erov ; ded 
of course that -he- defect arising from the no"- 
comph'ance in question is of a substantial character 

(103 That takes us to the question as to whether the 
failure to specifv the age in the nomination paper 
amounts to a defect of a subs'wtial character nndm 
section 36(4) or not. Them Is little douH that t he 
ace of the candidate is a* important as his identify, 
and in remiirine the f 0 sn e~;fv- his age 

the nrescrihed from has c J t-n a place of importance 
to the d“"laratinn about <h- candida<e% ru«. Test 

ns the nomination Pacer mu-t etiq«, f^e full pp-^e 

of the -'-md-date amt his eR'-'rnl rod m’-nher a-d 
hist as the romma f io-i pane- must h» dub' U(,r»t 

hv the (-st.p*dn*e so pans* tf contain the U - .'In m *’m 
hv the eanffidntr ahoiu biq Tf fontf-wt llol 

the statement about the n<*e of the cawl'daf? ; s 
reomred to he made bv the candidate ahov e bis 
signature nod is Rn'nstnnd.-dlv treated ?- flic decla¬ 
ration in that behalf. That being the requirement 
of the prescribed nomination form it f s diffcult to 
hold that the failure to specify the age does not 
amount to a defect of a substantial character. The 
prima facie eligibility of the person to stand as 
a candidate which depends under Article 173 of (he 
Constitution, inter alia on his having completed 
the age of 25 years is an important matter, 
and it is in respect of such an important matter that 


the prescribed form requires the candidate to make 
the declaration. It would, we think, be unreasonable 
to hold that the failure to make a declaration on 
such an important matter is a defect of an unsub¬ 
stantial character. In this connection it is relevant 
to refer to the fact that the declaration as to the sym¬ 
bols w'hich the prescribed form of the nomination 
paper requires the candidate to make is by the 
proviso to rule 5 given a subsidiary place. The pro¬ 
viso to rule 5 shows that any non-compliance with 
the provisios of sub-rule (2) of rule 5 shall not be 
deemed to be a defect of a substantial character 
within the meaning of section 36, sub-scction (4). 
In other words, this proviso seems to suggest 
that according to the rule-making authority, failure 
to comply with the requirements as to the decla¬ 
ration of symbols as specified in rule 5, sub-rule (2) 
would have been treated as a defect of a substantial 
character; that is why the proviso expressly pro¬ 
vides to the contrary. This would incidentally show 
that the failure to specify the age cannot be treated 
as a defect of an unsubstantial character. 

fll) On behalf of the respondents it has, however, been 
urged before us that the Returning Officer should 
not be astute to reject the nomination papers on 
technical grounds and that in Ihe present case the 
Returning Officer should have looked aj the electoral 
roll and satisfied “himself that respondent 5 was 
dulv qualified to stand for the election. His age if Ag 
and it was shown in the electoral roll against his 
name. It was thus a simple matter of looking at 
the electoral roll to be satisfied that the omission 
to specify the age in the nomination form was no 
more than a technical breach of the requirements 
of section 33. We are not impressed hv this argu¬ 
ment. As we have already obsenved in case of non- 
compliance with section 33 which attract the provi¬ 
sions of section 36 (2) fb), there would he no 
occasion to hold an enquiry under section 36(2) (a). 
The only noint to consider in such cases would be 
whether the defe'ts in question are substantial or 
not; and so the argument that the Returning Officer 
could have easily verified the age of respondent 5 
is hot really materal in construing section 36 (4). 

(12) In this connection it is relevant to copsider the 
effect of the presumption which is raised under 
section 36 (7) of the Act and its effeet. As we have 
already noticed, under se’tion 36 (7) a certified 
copy of the entry in the electoral roll shall be con¬ 
clusive evidence of the fact that the person referred 
to in that entry is an elector for that constituency; 
but it must he remembered the; this presumption 
is raised for the purposes of this section and it is 
made expressly subject to the last clause of this 
sub-section, that is to «av, the presumption can 
arise unless it is proved that the person in question 
is subject to any of the disqualifications mentioned 
in section 16 of the Act of 1950. The use of the 
<ad ; f-cti v e “conclusive" which qualifies 
“evidence” is technically inappropriate because the 
presumption arising from the production of the 
certified copy is by no means conclusive.” 

In Brijendralal’s case (suora). the Supreme Court noticed 
a case reported as Charanjit I al Ram Sarup v. Lehri Sineh 
Ram Narian, AIR 1958 Punjab 433 and disapproved the 
ratio of (hat judgement by observing;— 

There is one more de-is-on on which the respondents 
have relied. In charaniit Lai Ram Sarup v. T ehri 
Sineh Ram Narain. AIR 1958 Punjab 433, the 
Pnuiab High Court was dealing with a case where 
the nomination paper of a cand ; date had been reiec¬ 
ted not onlv on account of the omission to state 
the ace in the nomination paner but also for file 
reason that no evidence was led hv the candidate 
concerned or bv his representative or agents to 
show that the candid-T" had completed his 2S rears 
though the Returning Officer had directed that such 
„ evidence should h« led. It appears that the Elec-ion 
j fini’nn, a 1 ^ fnruM that on the evidence adduced 
before it, it could not be determined with anv 
amount of certain ty as to whether at the time of 



Jsjrir II—*=rs 3 (ii) ] 


93 


; fjjqrqt; 7, 1 985/siTS 16, 1907 


VfFT TRm 


filing the nomination paper Mr. Pirthi the candidate 
in question was above or below 25 years of age. 
That is why it was neld that the rejection of the 
nomination paper could no: be said to be improper. 
One of the points urged before the Punjab High 
Court was that the omission to state the age was 
not a defect of a substantial character but the 
High Court did not feel called upon to give a firm 
finding on this point, because in the case before it 
there was not only the impugned omission but there 
was also no material before the Returning Officer 
"whereby that omission could be made good. We 
ought, however, lo add that though un the facts 
proved in that case the election petition should 
have been dealt with under setion 36 (2) (b) and 
(4) it was apparently considered as falling under 
section 36 (2) (a) and that, as we have already 
pointed out, is not the true legaL position. Besides 
tnere are certain general observations made in the 
judgment which would indicate that the High Court 
was inclined to hold that the defect arising fiom 
the failure to declare the age in the nomination form 
was not of a substantial character, ft is unneces¬ 
sary to add that mese observations 'do not correctly 
represent the effect of section 36(2)(b) and section 
36(4) of the Act.” 

17. The arguments of Shri 13. S. Malik regarding the 
enquiry and reference to extract of tne electoral loll by the 
Returning Officer at the time of scrutiny find an answer in 
the above observations of the Supreme Court in Bryendralal’s 
case (supra). In this case, value and purpose _of the extract 
of the electoral roll produced under section 36(7) is explained. 
In my view, Brijeudralal’s case (supra) has dealt with and 
determined the question of law that the omission of the 
declaration of age from the nomination paper is a defect of 
a substantial' character. When the declaration is not made, 
there is no question of looking for evidence to support it. 
Any effort to have a support for an absent declaration is 
futile, ft was urged by Shri Malik that in Brijendralal’s case 
(supra), the nomination paper of Udebhan Tiwari, respondent 
No. 5. was rejected, as is apparent from the order of the 
Returning Officer, in that case, on the ground of lack of 
qualification to contest the election, which is not the position 
in the case in hand. Brijendralal’s case (supra) has decided a 
question of law and that cannot be twisted to give a different 
interpretation to the law laid down by the Supreme Court. 
The statutory form of nomination paper insists upon the 
candidate for a declaration of age and its omission leads to 
an infraction of section 33 and amounts to a tlefect of a 
substantial character. The mere fact that no question for 
competency of Shri Charan Singh to contest the election or 
to his identity was raised, does not dilute the defect of (he 
omission of the declaration about his age in the nomination 
paper. 

The learned counsel for the petitioners refererd to Har- 
charan Singh v. Mohinder Singh and others, /HR 1968 S.C. 
1500 to urge that the omission of age from the copy of 
the electoral roll was ignored in that case. He tried to urge 
that the facts of that case were similar to the case in hand. 
The facts of that case were that Harcharan Singh was regis¬ 
tered as an elector in Gidderbaha constituency. He contested 
from Zira constituency. Since he was contesting from a cons¬ 
tituency where he was not registered as a voter he applied 
for the supply of the attested copy ot the electoral roll to 
the Sub-Divisional Officer, Muktsar, who in turn direcetd the 
Tahsildar of that place, in charge of the election records, 
to issue a copy. The attested copy of the electoral roll did 
not Contain age and house number of Shri Harcharan Singh. 
The Returning Officer observed: “T have examined the 
nomination paper in accordance with section 36 of the Repre¬ 
sentation of the People Act, 1951. and decide as follows :— 


‘Particulars correct. The candidate’s age is not shown 
in the certificate. But the candidate is an old man 
and is certainly above the age 25 years and as 
such- he is fully qualified. No objection is raised. 
Fee deposited. Oath taken. Valid. Accepted.’ 


No one had raised any objection before the Returning Offi¬ 
cer. 1 fie Supieme Court held :— 

“The primary purpose of the diverse provisions of the 
election law which may appear to be technical is 
to sateguard the purity of tne election process, and 
the Courts will not ordinarily minimise their ope¬ 
ration. If there was any reason to think that the 
appellant was negligent, or that on account of defects 
which were found in the copy produced by the 
appeilant the purity of the election process was 
likely to be affected, we would have been oath to 
disagree with the High Court. But in this case the 
appellant moved the Electoral Registration Officer, 
for a copy certifying the correctness of the entries 
in the list which had been supplied t.o him, and the 
Electoral Registration Officer supplied to him a copy 
which though defective, did include sufficient parti¬ 
culars for identifying the appellant. No objection 
was raised before the Returning Officer and that 
officer after holding an inquiry was apparently of 
the view that there was no defect which could be 
regarded as of a substantial character. We do not 
think that any ground is made out for disagreeing 
with the view of the Returning Officer.” 

Harcharan Singh's case (.Supra) does not render any help 
io the petitioners on principle, because Harcharan Singh had 
made oonahde efforts, to produce the records, which 
statute required him to produce betore the Returning Officer. 
I he mistakes in the attested copy ot the electoral roil sup¬ 
plied to him by the Tahstldar were beyond his control. 

18. The omission of the declaration about the age occurred 
tepeatediy in all the four nomination papers of Shri Charan 
•amgn. n it had been one nomination paper, it could be said 
to oc either due to the clerical error, inadverten-e or over¬ 
sight, but the same could not be the result of these in all the 
tour nomination papers. No effort was made to explain as 
to how it happened. Shri Charan Singh has been in political 
life since a long time and he held the top offices m the 
Suite Government and the Central Government. The repeat¬ 
ed omission from the nomination papers of the same thing 
gives an impression that he too much abdicated in favour 
ot the person or persons, who filled the nomination papers 
on his behalf, I( seem s that he did not advert to care to 
check each entry of the nomination paper himself before 
signing and tendering it before the Returning Officer. Such 
a casual attitude does not reflect care and seriousness on 
his part. Such lack of serious interest on the part of Shri 
Charan Singh works against the interest of the election peti. 
don. It was argued by Shri H. L. Sibal, learned' Senior Advo¬ 
cate appearing on behalf of the respondent that this could 
be a deliberate attempt on the part of Shri Charan Singh 
to leave a defect in the nomination papers, so that, in case 
of necessity, this could be made a ground for challenging 
the election of the returned candidate. I do not think if 
there is sufficient material on the file tor each such a con¬ 
clusion nor can it be expected from a person, who once held 
one of the highest positions in the country. 

19. The argument of the petitioners is that the Returning 
Officer had seen Shri Charan Singh and in his assessment his 
(Charan Singh s) age was more than 60 years. The Returning 
Officer should not have been influenced by the omission of 
age from the nomination papers in that situation to reject 
them. This could not be done in view of Brijendralal’s case 
(supra), where it was held that such an enquiry by the 
Returning Officer was not permissible even under section 
36(2)(a). 

20. The omission of the declaration of age from the nomi¬ 
nation paper is a defect of a substantial character according 
to the law laid down by the Supreme Court in Brijendralal’s 
case (supra). Shri Malik is not correct when he urged that 
Bnjendralal’s case (supra) is a judgment on facts of that case 
and does not decide a question of law to be applied as such. 
The question as formulated by the Supreme Court in 
Bhnjendralal’s case (supra) has been noticed in earlier para¬ 
graph of the judgment. Ganu Ram’s case (supra) deals with 
the omission of a similar declaration from the nomination 
paper m regard to the Scheduled Caste/Tribe. The Supreme 
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Court, in Ganu Rams Case (.supra;, hi the light uf the spe¬ 
cial circumstances or the Backward and Scheduled Cusie, 
tribes took that view, ilic omission ol age was not imoi.cd 
in Canu Klim's ease (i>upu; as was in Bnnjendralal s ease 
(supra) I however, was said with emphasis by Sbri B. a. 
Malik that Ganu Kam’s case (Supra; also involved an omi.-.- 
kiOii ol a deciaraion in ihe nomination paper. Even u iliac 
is a coniilet of the Supreme Court decisions in Biijeudialai’s 
case (supra) and Ganu Hum s ease (supra;, on ihe question of 
section Jb(4; oi the Act in iciation to omission oi a declara¬ 
tion from the nomination paper, ihen Bnjcndralal’s case 
(stipraj, is to hayc precedence, being a decision by a larger 
number ol Judges. A Division Bench of this Court in 
Des Raj Juneja and others v. Union of India and others 
I.L.R. (1979; I-Punjab and Haryana 388 following the 
Supreme Court cases reported a s Mattulal v. Radhe Lai, 
A.l.R. 1974 S,C. 1596 and State of U.P. v. Ram Chandra 
Trivodi, A.l.R. 1976 S.C. 2547 held:— 

“There appears to be apparent divergence of opinion re¬ 
garding the scope and ambit of this doctrine of 
pli omissory estoppel between the two latest judgments 
of the Supreme Court. Faced with this delicate 
situation, this Court i s called upon to chalk out a 
course for itself. The sam.e depends on the answer 
to the question : The decision of which judgment 
is binding on the High Court as declaration of law 
ns envisaged under Article 141 of the Constitution ? 

(15) In Mattulal v. Radhe Lai when contradiction bet¬ 
ween two judgments of the Supreme Court was 
discovered, it was held— 1 

‘But whatever be the reason, it cannot be gainsaid 
that it is not possible to reconcile the observa¬ 
tions in these two decisions. That being so, we 
must prefer to follow the decision in Sarvatc 
T.B's. case as against the decision in Smt. Kumla 
Soni's ease, as the former is a decision of a larger 
Bench thau the latter.’ 

"(16) In the State of U.P. v. Ram Chandra Trivedi in 
somewhat similar situation, their Lordships held,— 

It is also to be borne in mind that even in case whero 
a High Curt finds any conflict between the views 
expressed by a larger and smaller benches of this 
Court, it cannot disregard of skirt the views ex¬ 
pressed by the larger benches. The proper course 
for a High Court in such a case as observed by 
this Court in Union of India v. K. S. Subra- 
maniam to which one of us was a party, is to 
try to find out and follow tile opinion expressed 
by larger benches of this Court in preference to 
those expressed by smaller benches of the Court 
which practice, hardened as it ha s into a rule of 
law, is followed by this court itself.’" 

In view of this Brijendralal’s case (supra), which was 
decided by three Judges will have a preference over Ganu 
Rare's case (supra), which was decided by two Judges of the 
Supreme Court. 

21. It was urged on behalf of the petitioners that in view 
of the ratio of Ganu Ram's case (supra) the meanings to 
the word, ‘completed' cannot be given, which arc sought to 
be given during the arguments and accepted by me in the 
earlier part of the judgment, I draw support from Bri- 
jendralal's case and Dharam Singh’s case (supra). Brijendra- 
lal’s case (supra) has decided a question of law, which was 
formulated in the beginning of the judgment and has been 
noted in paragraph 16 of this judgment. When a point of 
law is decided by a superior Court, the reasoning, which goes 
in line with that decision, C®n be adopted. No reasoning, which 
tends to run counter to that decision qr has the tendency to 
destroy it can be adopted . To support this, Shri H. L, Sibal, 
Senior Advocate relied upon Harper and others v. National 
Coal Board (1974) 2 All England Law Reports, page 441 to 
the effect 

“How then do W'e stand on the law? We have listened 
to a most helpful discussion by counsel for the 


proposed plaintiffs on the doctrine of precedent. One 
thing is clear, We can only accept a line of rea¬ 
soning which supports the actual decision of the 
House of Lords. By no possibility can we accept 
any reasoning which would show the decision itself 
lo be worng. The second proposition is that, if we 
can discover the reasoning on which the majority 
based their decision, that we should accept that as 
binding on us. The third proposition is that, if we 
can discover the reasoning on which the majority., 
base their decision, wc should reject it. It must, 
be wrong because it led them to the wrong result. 
The fourth proposition is that if we cannot dis¬ 
cover the reasoning on which tile majority based 
their decision wc are nut bound by it. We are free 
to adopt any reasoning which appears to “us to 
be correct, so long us it supports the actual decision 
of the House." 

The reasoning aboul the term ‘completed’, us it occurs in 
section 33 in line with the decision in Brijendralal’s case 
(supra) and support is drawn from Dharam Singh’s case 
(Supra). 

“22. It was then argued on behalf of the petitioners that 
the Returning Officer had rejected the nomination papers of 
Shri Charan Singh on the ground of instiuction (xiii) as 
contained at pages 30-31 of the Instructions issued by the 
Election Commission of India in 1984 (Hand Book for 
Returning Officers). Shri Malik urged that instruction (xiii) 
has no legal basis and it is only an executive instruction. 
According to him, it tends to curtail the powers of the Re¬ 
turning Officer to hold an enquiry under section 34(2) and 
alv tramples his jurisdiction as a quasi-judicial authority to 
decide (he objeclions by giving reasons. The instiuction* 
ps they are worded, according to the learned counsel for the 
petitioners, snatch his discretiijp to take a decision by pro¬ 
viding thm the moment he finds column (a) in the nomi¬ 
nation paper Wank, then he is to reject it. 

Instruction (xiii; under the heading ; "Grounds for 
rejection of nomination paper”’ is: 

“(xiii) the candidate has omitted to specify his age in 
the nomination paper, or” 

I have seen such instructions which were issued from time 
to time upto 1972 by the Election Commission of India. In 
those instructions the language of instruction No. (xiii) i» 
not to be found under the head “Grounds for rejection of 
the nomination papers,” Prior to that the instructions were 
“the nomination paper is not substantially in the prescribed 
form, or.” 

' ft is correct that these are administrative instructions 
issued for the guidance of the Returning Officers, The exe¬ 
cutive instructions are not binding and do not have the force 
of law. Jf these instructions can trace their origin in the 
provisions of the Act, the Rules or in any judgment of the 
Supreme Court, which is the law of the land, then these 
cannot be ignored by the officers with that case as is urged by 
Mr. Malik. The Act or the Rules directly do not contain 
any such language as is contained in instruction No. (xiii), 
bot it can be said to draw support from Brijendralal’s case 
(supra), as this instruction No. (xiii) was issued after 1972. 
Since Brijcndralal’s case (supra) has interpreted the pro¬ 
visions of section 33 and 36 Of the Act and rule 4 and has 
laid down a principle of law' that the omission of declaration 
of age in the nomination papers is a defect of a substantial 
character, the instructions cannot he taken to impinge the 
provisions of the Act and th e Rules or the powers of the 
Returning Officers. 

23. In the light of the principle of law settled in Brijendra- 
ial's case (supra) nomination papers Exhibits P. 1. P. 2, 
P. 3 and P. 4 filed by Shri Charan Singh to contest No. 4— 
Sonepat Parliamentary Constituency for a seat in the 
House of the People in the elections herd in 1984 bore a 
defect of a substantial character as there was omission of 
the declaration of age and thus were properly rejected. The 
nomination papers also Infracted section 33 and were pro- 
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perly rejected under Section 36(2) (b). In view of this, the 
issue is decided against the petitioners and in favour of the 
respondent. 

24. In view of decision of issue No. 4, the petition is 
dismissed with costs of Rs. 2,000/-. 

KULWANT SINGH TIWANA, Judge 

May 31, 1985. 

Memo of costs incurred by the Respondent in this Court 
as assessed by the Court and payable by the petitioners. 


By respondent. 
Rs. P. 

Costs as assescd by the Court. 2000.00 


t Rs. Two Thousand only). 


Total 2000.00 


Sd|- Additional Registrar 


fewf , 7 tr-T=r, l y s r> 

arr. n. 53.—fang* wr4k tt twrarr |1 w I ff fa* mrw % ft** 4 *r fgfafar fa rfa* t*?* 4 t ; tt ji#p 
fafar TiTir % sro* 2 * fqfar far *r*r % fat) *r* % *t** **t* 3 n fafafa? fa 4 fa*-efa ®r rr tpjtth faqfa* it gqr fa 
jptdt 9 r *grcit 5 ir TOfar -qr farr frr gfa trfaffasrtq stfaf***, 1951 trtt 4 *r? 4? farfat gut «t>F«Ttt &, *n f* 4 r** 
srsrr tt Ttf * fan mfar if ?«pbw 

wk, -m stwifarf * wc 'jT'Tr fa; tfaf tt *• <m gtnmr % ft/ qr ?t qrrf tt’’* *w *?f far | nk f*4f** 

5**1* TT T| HqTEIT* ft sT^TT I fa TTiTRT ITT W-BTdl % fa? qfrf TT44=f TTT4 *0 rqrfafaf* # 

STT ST* TTT STfafaTR 4T STPCT 1 OT % it faff** 4T4TT TOTT 4T-TT | fa far* Tpfa % Crcqr .1 it fafafor STfaft Tt 

*** % fa* fat *** % 4T fa* tts* t farr* *•.* 4T ffarr* qfa* % tj 1 * fat Tt* *r ft? fa fan; s* Rrkr fa. *rc g * ;t w fat 
Tmrqfsr fa ffa fkf faqr s-rtn | i 

trrTOi 


Tfa. 

faqfa?T fafaffart 

Tfasnn faTTTT ^4 T 
Tftr. ak 4PT 

faTT4? Tfa 4fa TTRpff 43 
4T4 4 qfTT 

fa’t'Tr Tt TP4T 

1 

o 

3 

4 

5 


2. far to % fa? grant* 

faqfa*, i9S4 (tcpt?) 


3 . -*i - 


4. - 


5. -4f- 


4-ttRTf gifa* 


-Tf- 


-41 - 


-41- 


fa 45k me* for?, fafa** sqfar Tr fart *; 

imqTfr faffa*, faar nfa* qn* if titmir i 

1 0 5-fTOT44Trr /rs, 

qrqf-40000'l 

«f 4 RRtr |4 Tpfa, - 41 - 

33^r, 14'4T4 4OT ITT, 

itfafa, 

4^41-4000 0 t 

«r 4444 . biir. -4i - 

3 0-1,40141 Iff. 

(4T1T? if ? if 414T4) 

TT 41 fils', 44 
TT1, <t*4‘i-40 000 1 

1 J(Jt jTTS4T4, -41'- 

4 5-11, fa^4Tfr ii. 

11341, 4?4f-400002 


New Delhi, the 7th August, 1985 
ORDER 

O.N. 53.—Whereas the Election Commission is satisfi¬ 
ed that the contesting candidates specified in column (4) of 
the Table below at the General Election to the House of the 
People as specified in column (2)* and held from the con¬ 
stituency specified in column (3) against their names ha\e 
failed to lodge any account of their election expenses at all 
as shown in column (5) of the said Table as required by 
the Representation of the People Act, 1951 and the Rules 
made thereunder; 


fa. 7bfafT./s5(2-5)] 


And whereas, the said candidates, even after due notice, 
have not given any reason or explanation for the failure and 
the Election Commission is satisfied that they have no good 
reason or justification for the said failuie. 

Now. therefore, in pursuance of section ?0-A of the said 
Act. the Election Commission hereby declares the persons 
specified in column (.4) of the Table below to be disqualified 
for being chosen as. and for being, a member of either House 
of the Parliament or of the Legislative Assembly or Legis¬ 
late e Council of a State for a pciiod of three years tram the 
date of this order. 
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TABLE 


S.No. Paracal trs 0 .' olectio 1 

SI.No. & N't-uj of the 
Parham ;uuir> Co tv,ti;ue icy 

Na 113 a:ii address of the contesting 
candidate 

Reason for disqualification 

1 2 

3 

4 

5 

2. Gen;r'-1 £iettio'-i to tile 

House of the People, 19S4. 
(Maharashtra State) 

4-Boin’oay South 

Shn Zahtser Abbas Rixvi, 

Mar wadi Building, 

105-Nishanpada Road, 
Bornbay-400009. 

Failure to lodge any 
account of electiou 
expenses. 

3. -do- 

- do > 

Shri Dadasaheb Powle. 

33-J. Mugbhat Cross Lane, 
Goregaon, Bombay-400004. 

-do- 

4. -do- 

-do- 

Shri Raniesh V. Mehta, 

30-G, Bomanji Lane. 

Behind Bazargate, Fire Bridgade, 
Fort. Bombay-400001. 

-do- 

5. -do- 

-do- 

Shri Subhash Upadhya>, 

48-H, Bhoiwada. Lane. Bhuleshwar, 
Bomba\-400002. 

-do- 


[No. 76/MT/85(2-5)] 


tc io %r-m. 1935 

sti. v. 54 .—tffTh sr^-x'fr fff ttf & fo =r.V t. TRtft % m** ( 2 ) *f t;ft faorfor qr* *rw/f«r*T A 4 F % 
faTrrT % fan sir (3) it Notar f-rTrsH-hx it ftrt 4 t=*t (4) h ttff *Ti*r r>F tFc-t Fttftt «rO wr^r t=ttf vw 4 f, 

ttHf trPrPrfa^ vfaPm, 1951 ffff xtst sRrtr =to; pmf sra ^tfirr ttt rir^r % =^*r (5) ir jbtt TrxFsm it wt ffitTraq- 
atpff 47 *[fTf v ?btt Ttfia^r ?rr-T it vwm r?t |; 

tttt srwrfinTf h tthtt f^ttf frr xnir v tr xrqwrr % fro; tf Tr tf# ^ftw mre 4Rur qfr f?qr | zrr 31# 
srcr fas *T'7 ^nrrrt'frf <rc, tFbt *>>t iT Iwr ^ frxRrfr mfr-r w,( wm ?t '<T4T | ftf trt m tt-tb=ht % fan 

trJTi^r TrTir tf t^f |; 

m. m, faffan ?rrjfrr ^rr srrsrPrw w- grcr io-t % sr^q- if v. ‘TiRf. % w* (4) it Prfav^s: sTpprff *rr tm % f^q- 
-tf % ^rr f-fiji tpt H, Ffjr-r ?T(Tf 'tmr Tv-jm trtx % *tt*t ?'r rh ?r'r % far ?»r srr*sr tf; ftr' 1 ? % <rx sp 
srr^fa % fwrq Tt<F|t TtPtt tt=ff | 1 

TTFTTTf. 

% ,xr. Fr-ft^n 4 ff Pitot TfxTx^f-Ax 4 ?, vrxir grtr xhtTf tf Ft^ftf tt spr^yr 

it. WFT "TFir q-FR 
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1 . mx X4V 4 f; *rrjPOT Ptxftt 


2. FrTtXF TflT W 5TT"JF'^ 7 F pT^Jf 


3. ^FXTT fTJFK ^TTF % fTI TF-pT^iT 
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New Delhi, the 16th August, 1985 
ORDER 

ON. 54.—Whereas the Election Commission is satisfied 
that each of the contesting candidates specified in column 
(4) of the Table below at the election to the House of the 
People/Legislative Assembly as specified in column (2) and 
he'd ft cm the constituency specified in column <3i against his 
name has failed to lodge an account of his election expenses 
in the manner/has not lodged the account at all as shown in 
column (5) of the said Table as required by the Represen¬ 
tation of the People Act, 1951 and the Rules made there¬ 
under; 


[T. 7«%VT- Wt. H I $5(6-ll)'] 

srr^sr ?r. 
sr*fjfiT *rf%r 

And, whereas, ihe said candidates have either not furnish¬ 
ed any reason or explanation for the said failure even after 
due notice or the Election Commission, after considering the 
representations made by them, if any, is satisfied that they 
have no good reason or justification for the said failure; 

Now, therefore, in pursuance of section 10A of the said 
Acr. the Election Commission hereby declares the perrons 
specified in column (4) of the Table below to be disqualified 
for being chosen as, and for being, a member of either House 
of the Parliament or of the Legislative Assembly or Legisla¬ 
tive Council’ of a State for a period of 3 years from the date 
of this order. 


TABLE 


S.No. Particulars of election 


1 


S.No. & Name of Na-ne of the contesting candidates 

constituency 

3 4 


1. General Election to the House of 
the People. 


2 . 


-do- 


3.-Ba dagara Parliamen¬ 
tary Constituency 

4,- Calicut Parliamentary 
Constituency 


Shri B.M. Shashtri. Cheruvath. 
Thuya, P.O. Keezhoor, Pin-67352: 
(Kerala) 

Shri P.O.G. Nambiar, 

Svvatamra Bhavan, 

P.O. Mtc-nangadi, Wynad District 
(Kerala) 


3. Bye-election to the Kerala 
Legislative Assembly 


12S.- Attingal A ssembly 1. Shri N. Umarudeen. 
constituency Gharuvila Veedu. 

Mudapuram P.O • Chirayinkil, 
Trivandrum District, Kerala. 

2. Shri N. Mahanan.-Pullantha-a, 
Padinjattothara P.O.. 
Patbrmamthitta Distt, Kerala. 

3. Shri F. Rashced, 

Vilayil Puthenveedu. 

Mudapura-n P.O., Chirayinkil, 
Kerala. 

4. Shri Prabhakaran, 

Mannara Veedu, Vilayilmoola, 
Attinga] P.O., Trivandrum Distt, 

Kerala. 


Reason for disqualifica¬ 
tion 

5 


Failed to lodge the 
account in the manner. 


-do- 


Not lodged th; account 

at all. 

-do- 

-do- 


-do- 


No. 76/RL-HP, 85(6-11 )1 

By Order, 
DHARAM VIR, Secy. 
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New Delhi, the 20th August, 1985 
NOTIFICATION 

O.N. 55.—In pursuance of the sub-section (a) 
of Section 100 of the Representation of the Peo¬ 
ple Act, 1951 (43 of 1951), the Election Commission 
hereby publishes the judgement dated the 6-5-1985 
of the High Court of judicature at Allahabad, Luck¬ 
now Bench, in F.lection Peution No. 7 of 1985. 

[No. S2|UP-HPi7i85(LKW)] 
By Order. 

J. C. CHAUDITARY, Under Secy. 

A.F.R. No. 102185. 
IN THE HIGH COURT OF JUDICATURE AT 
ALLAHABAD. LUCKNOW BENCH, LUCKNOW 
Election Petition No. 7 of 1985 
Bbagauti Prasad Dixit ‘CHOREWALA’ —Petitioner, 
Sri Rajiv Gandhi —Respondent 

Counsel for. Petitioner—Slsri Nand Lai Jaiswal, 
Satish Chandra Jaiswal & Nirmal Rani.R Gupla 

Counsel for Respondent :—SlSri V. K, Chaudhari 

Narain 

Lucknow: : 

Dated— 6-5-1985 
Hon’ble Kamlcshwar Nath, J. 

This is an election petidon under Section 80 of the 
Representation of the People Acl, 1951 (for short 
the Act) for a declaration that the 0 eel ion of respon¬ 
dent Sri Rajiv Gandhi to the Eok Sabha (House of 
People) from ‘25-Amethi Parliamentary Constituency’. 
District Sultanpur, is Void. 

The petitioner, Bhagauti Prasad Dixit ‘Ghorewale’ 
was one of the several candidates for the purpose. In 
the result declared on 29-12-1984,, after the poll, the 
respondent was declared elected by a margin of more 
than three lakhs of votes against Ids closest rival 
Mrs. Manuka Gandhi. The Petitioner, amongst others, 
consequently lost the election. 

The validity of tire election has been challenged on 
the following grounds : — 

1. The respondent married an Italian lady and acquir¬ 
ed properties in his own name as well as in tire name 
of his wife Mrs. Sonia Gandhi in Ttaly. 
in consequence pf which the respondent would 
be deemed to have ceased to be an Indian 
citizen under Section 9 of the Citizenship Act, That, 
according to the petitioner constitutes a disqualifica¬ 
tion under Article 102(l)(d) of the Constitution of 
India. These allegations were set out in Paras 7 to 
13 of the petition. 


2. At the time when the election was held, the 
respondent continued to be a member of tire Parlia¬ 
ment which, till then, had not been dissolved and 
since he was drawing his salary, he held air olficc of 
profit, within the meaning of Article 102(a) of the Con¬ 
stitution and, therefore, was disqualified from being 
chosen as a member of the Parliament. These facts 
are stated in Paras 14 to 16 of the election Petition. 
According to the petitioner a person to be appointed 
as Chief Election Commissioner should be qualified to 
be a Judge of the Supreme Court of India, while Sri 
R. K. Trivedi belonged to the cadre of the I.A.S. only. 
The notification of the elections under Section 14 of 
the Act and all subsequent proceedings of the election’, 
without dissolving the Parliament, thus was contrary 
to law and the entire election was vitiated. These facts 
are set out in the petition in Partis 17 to 20. The first 
and second grounds fall under Section 100(l)(a) of 
the Act, the third ground falls under the provisions 
of Section 100(l)(dj(iv) of the Act and for that rea¬ 
son it was prayed by the petitioner that the election 
of the respondent be declared void. 

The respondent filed C.M, An No. 16(E) of 1985 
under Order 6 rule 16 C.P.C. with a prayer to strike 
out the above described paragraphs of the election 
petition and to dismiss the election petition as one not 
disclosing a cause of action. 

The petition filed C.M, An. No. 20(E) of 1985 in 
reply to the respondents said application. This order 
governs these two applications, and petitioners C.M. 
An. No. 37(E) of 1985 for serving interrogatories on 
the respondent. 

Sri . L. Jaiswal has appeared on behalf of the peti¬ 
tioner and Sri S. C. Mahcshwari has appeared on be¬ 
half of the respondent. They have been hoard at 
length. 

In respect of the first ground of attack, consisting 
of Paras 8 to 13 of the election tie tit ion, the conten¬ 
tion of the learned counsel for the respondent is that 
the allegations made are reckless, irrelevant and un¬ 
tenable in facts and Jaw that the respondent did not 
voluntarily acquire the citizenship of another country, 
that indeed the respondent’s wife has acquired Indian 
citizenship and was an Indian citizen at the time of 
elections, and that the respondent had not sufferred 
the alleged disqualifications. It is also urged on behalf 
of the respondent that it is not for this Court to de¬ 
cide the question of citizenship of the respondent be¬ 
cause under Section 9(2) of the Citizenship Act, 1955, 
it must be decided by the Central Government. 

It appears to me that the competence of this Court 
decide the question of citizenship of the respondent 
clearly follows from the provisions of Section 100(1) 
(a) of the Act. The Representation of the People Act, 

1951 is a special Act, which governs the dclermination 
of all disputes regarding the election of a person to 
the Parliament or a State Legislature and all the rights 
of the parties must be found within the four cornets 
of that Act, This position would be clear from the 
cases of (1) Surinder Singh v, Hardial Singh and others 
(1985) 1 Supreme Court Cases 91 and (2) Arun 
Kumar Bose v. Mohd. Furkan Ansari and others 
(1984) 1 Supreme Court Cases 91. Section 100(a) 
of the Act clearly says that subject to the provisions 
of sub-section (2) of that Section, the High Court shall 
declare the election of the returned candidate to be 
void if it is of the opinion “that on the date of his 
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election a returned candidate was not qualified or was 
disqualified, to be chosen to fill the seat under the 
Constitution or this Act.” The question of qualification 
or disqualification of the returned candidate, in accor¬ 
dance with the provisions of the Constitution, i\ there¬ 
fore, a matter specifically within the purview of the 
High Court considering it in an election petition. The 
provisions of Section 9(2) of the Citizenship Act 1955 
are a creation of the powers of Parliament as envisaged 
under Article JO and I 1 of the Constitution of India. 
r Ihe loss of Indian citizenship, on voluntary acquisition 
of citizenship of a foreign State, is envisaged in Arti¬ 
cle o of the Constitution. That constitutional provi¬ 
sion, so to say, has only been elaborated by Section 
9(1) of the Citizenship Act 1955 which says, inter 
alia that any citizen of India who by naturalisation, 
registration or otherwise voluntarily acquires the citi¬ 
zenship of another country , shull upon such acquisition 
cease to be a citizen of India. Since these matters shall 
have to be considered while determining the qualifi¬ 
cation of a candidate under Article 102(1) (d) of the 
Constitution, read with Section 100(1) (a) of die Act, 
the provisions of Section 9(2) of the Citizenship Act, 
1955 must yield to the provisions of the Act and the 
Constitution. The objection on behalf of the respon¬ 
dent, therefore, that the question could be decided 
onh by the Central Government and not by this 
Court fail. Relaincc by the learned counsel for the res¬ 
pondent on the decision dated 24th July, 1984 of the 
Supreme Court in Civil Appeal No. 13339(N) of 1971 
flitc State of U.P.v, Mohammed Din & Ors.) and 
Civil appeal No. 2044 (N) of 1971 (The State of 
U.P. v. Abdul Rashid & Ors.) is misplaced, because 
the question there related to the jurisdiction of the 
civil courts in a suit for declaration of rights of citi¬ 
zenship; it did not arise In a case before the Court of 
special jurisdiction like the present case. In my opi¬ 
nion. the question of alleged loss of citizenship by the 
respondent on the ground of alleged acquisition of 
citizenship of Italy is open for decision by this Court 
in this election petition. 

However, learned counsel for the petitioner has not 
been able to show that merely because the respondent 
married an Italian lady or had acquired, if at all, pro¬ 
perties in Italy, he could be deemed to have volun¬ 
tarily acquired the citizenship of Italy in consequence 
of which he might have lost his citizenship «r India 
under Article 9 of the Constitution or Section 9(1) of 
the Citizenship Act 1955. Hie Act of marrying or 
acquiring property in a foreign State does not consti¬ 
tute an act of naturalisation, registration or ‘otherwise 
voluntary acquisition' of citizenship of a foreign 
State. 

Learned counsel for the petitioner urged that the 
question as to how the respondent voluntarily acquir¬ 
ed the citizenship of Italy Is a matter which could be 
settled only on the evidence at the time of trial. It is 
urged that for this purpose it was incumbent upon the 
respondent to file a written statement starting the re¬ 
levant facts. In oarticular, learned counsel for the peti¬ 
tioner filed C.M, An. No. 37(E) of 1985 in this Court 
in the course of his arguments on 30-4-1985 for leave 
to serve interrogatories upon the respondent to answer 
certain questions. Tn substance, the questions seek the 
respondent’s statement about when and where he 
married Mrs. Sonia Gandhi, whether at the time of 

m G.I./85—3 


murriage the citizenship of the respondent and his 
wife was one and the same, under what provision of 
law or custom of the country the marriage was per¬ 
formed and on what date Mrs. Sonia Gandhi obtained 
Indian Citizenship. The respondent was further desired 
to indicate whether he had acquired any property in 
his or his wife’s name in Italy and whether in the 
documents executed for acquisition of those properties, 
the respondent had specified his citizenship as Indian. 
The prayer to serve interrogatories has been opposed 
by the learned counsel for the respondent who, on the 
countrary, contends that on the own showing of the 
petitioner he did not know 'material facts’ regarding 
the question of acquisition of the citizenship of Italy 
by the respondent for which purpose the interrogato¬ 
ries are roving and fishing enquiry-. Learned counsel 
for the petitioner says that the facts, in respect of 
which interrogatories arc sought to be served, are with 
in the special knowledge of the respondent and, there¬ 
fore, the petitioner was in no position to state about 
them. It appears to me that the necessity of setting 
forth material facts under section 83(1) (a) of the Act 
by the petitioner is not relieved by the fact that some 
of the facts may be within the special knowledge of 
the respondents. In the first place, there is no specific 
pleading by the petitioner that the respondent lost his 
Indian Citizenship in any manner other than by mar¬ 
rying a lady of Italian nationality and acquiring some 
roperties m Italy. The pleading has been put up in 
ara 9 of the petition in the following words :— 

'That on account of his marriage with a lady of 
Italian nationality his citizenship of India 
shall be deemed to have been ceased under 
the provisions of Section 9 of the Citizen¬ 
ship Act.’ (Emphasis supplied). 

The reason of loss of Indian citizenship thus is spe¬ 
cified to be only the respondent’s marriage. In Para 
11 of the election petition it was, however, said that 
the respondent’s marriage ‘shall be deemed to have 
been performed under the prevailing law of Italy and 
hence without losing the Indian Citizenship, the said 
marriage could not be performed.’ (Emphasis suppli¬ 
ed). Judicial notice could be taken of any law prevail¬ 
ing the learned counsel for the petitioner to produce 
the law at the time of hearing. In the verification 
clause of the election petition this paragraph is stated 
to be believed to be true on legal advice received from 
the counsel. Tn the absence of an elucidation of the 
so-called ‘prevailing law of Italy’, the pleading Is 
vague. It is in this context that the petitioner went on 
to say in Para 12 of the election petition that the citi¬ 
zenship of the respondent ‘therefore stood terminated’. 
Learned counsel for the respondent correctly contends 
that it was necessary for the petitioner to set out when 
and how the respondent ‘voluntarily acquired’ the 
citizenship erf Italy as the statement of a material fact 
under Section 83 (1) (a) of the Act. The allegation, 
therefore, of the respondent’s voluntarily acquiring the 
citizenship of a foreign State and thereby losing the 
citizenship of Tndia is vague, ambiguous and unintel¬ 
ligible and, therefore, embarrassing within the mean¬ 
ing of Order 6 rule 16(b) C.P.C. According to Webs¬ 
ter, HI New International Dictionary. 1971 Edition, 
Volume I at page 739, the expression ‘embarrass* 
means ‘to place in doubt, perplexity or difficulty.’ ft 
appears to me that a pleading which is ambiguous or 
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unintelligible or which contains vague, unnecessary or 
irrelevant allegations, is said to be embarrassing. In 
the Case of Davy v. Carrcct (1878) 7 Ch. D, 473 the 
following observations at page 483 are significant :— 

“Now nothing is more embarrassing to a defen¬ 
dant than a number of statements which 
may be irrelevant and which he, there!ore. 
does not know what to do, Almost every 
statement in this claim appears calculated 
to embarrass the defendant in ascertaining 
what is the case which he has to meet.’ 

It appears to me that in the present case, the allega¬ 
tion in the petition that the respondent had voluntarily 
acquired the citizenship of Italy, for the purposes of 
his marriage, is extremely vague, ambiguous and 
unintelligible, it is clearly embarrassing and cannot 
be permitted to stand. The other reason of loss of 
Indian citizenship, apait from the fact of marriage 
with a lady of Italian nationality or acquiring some 
properties in Italy, has no foundation in law and 
is clearly frivolous within the meaning of clause fa) 
of Order 6 rule 16 C.P.C. The expression ‘frivolous’ 
has been described to mean “of little weight ^ or 
importance ; having no basis in law of facts"— 
Webster TIT New International Dictionary, 1971 
Edition, Volume I, at page 913. In the ultimate 
analysis therefore, the petitioner’s pleading of the 
respondent’s disqualification is embarrassing and fri¬ 
volous and having regard to the provisions of Order 
6 rule 16 CPC cannot be permitted to stand. 

In respect of the petitioner’s plea of the respon¬ 
dent’s disqualification for the reason of his holding 
an office of profit under the government, being a 
member of the Parliament at the time of election, as 
set out in Paras 14 and 15 of the election petition, 
the contention of learned counsel for the respondent 
is that the allegations are wholly untenable, mis¬ 
conceived and reckless. Learned counsel for the 
petitioner says that a member of the Parliament 
draws salary from the government and, therefore, 
holds an office of profit under Article 102(1)(a) of 
the constitution. According to Article 102(1) (a) of 
the constitution a person is disqualified for being 
chosen as, and for being, a member of either House 
of Parliament” if be bolds any office of profit under 

the Government of India———— --Other than 

an ollice declared by Parliament by law not to dis¬ 
qualify its holder.” Learned counsel for the petitioner 
refers to clause (2) of Article 102 which says that 
a person shall not be deemed to hold an office of 
profit under the Government of India or tho Govern¬ 
ment of any State by reason only than he is a 
Minister. In this very' context he also refers to the 
Parliament (Prevention of Disqualification) Act, 
1959, where Section 3 contains a declaration that 
the office mentioned thereunder “in so far as it is an 
office of profit under the Government of Tndia” or 
the Government of any State shall not disqualify 
the holder thereof for being chosen as, or for being, 
a member of Parliament. The list subjoined to the 
section describes “any office held by a Minister, 
Minister of State or Deputy Minister for the Union 
or for any State, whether ex officio or by name 1 ” 
several other clauses describe several other varieties 
of offices. The argument is that every Minister. 
Minister of State or Deputy Minister is a Member of 


Parliament and since Article 102(2) of the Constitu¬ 
tion excludes a Minister from the category of a 
persons holding an office of Profit under the Govern¬ 
ment and similarly Section 3 o[ the Parliament (Pre¬ 
vention of Disqualification) AeL 1959 excludes any 
office, held by a Minister etc., to be an office of 
profit under the Government, but similar exemption 
has not been accorded to a member of the Parlia¬ 
mentary, it should follow that the law recognised a 
member of the Parliament to be a pers> >ns holding an 
office of profit under the Government. Learned 
counsel for the respondent says that a Minister, a 
Minister of Stale or a Deputy Minister is the holder 
of an office, and since that ollice is one under the 
Government, it have been an office of profit under 
the Government, but for the exemption accorded by 
the above-mentioned Provisions of the Constitution, 
and The Parliament (Prevention of Disqualification) 
Act, 1959. He contends that the office of a mere 
member of Parliament is not an office under the 
Government because he is only a member of the 
Central Legislature which is independent of the 
executive to which the Government belongs. The 
contention of learned counsel for the respondent, in 
my opinion, seems to be correct. Part V uf the 
Constitution of India deals with the Executive m 
Chapter I and with the Parliament in Chapter IE 
The constitution of the Executive as set forth in 
Chapter I incorporates the President of Tndia in 
whom the Executive power of the Union is vested 
(under Article 53) and a council of Ministers to aid 
and advise him in exercise of his functions. (Vide 
Article 74), The Ministers are stated in Article 
75(2) of the Constitution to hold office during the 
pleasure of the President, clause (6) of Article 75 of 
the Constitution speaks about the salaries and allowan¬ 
ces of the Ministers. It is clear from these provisions 
that ministers arc part of the Executive for the pur¬ 
poses of Government. Chapter T does not deal with 
the role of the Ministers as members of the Parlia¬ 
ment only, it does not deal with the members of the 
Parliament at all. 

The provisions regarding Parliament are set out in 
Chapter 11 and is stated under Article 79 of the 
Constitution to consist of the President adn the two 
houses known as Council of States and House of 
people. Article 80 and 81 of the Constitution specify 
the number of persons to be the members respectively 
of the council of States and House of people. The 
only persons who are described in the constitution 
of the Parliament to be “officers of (lie Parliament” 
are the Chairman and Deputy Chairman of the 
Council of States (Vide Article 89) and the Speaker 
and Deputy Speaker of the Home of People (Vide 
Article 93). The remuneration paid to these officers 
of the Parliament are described as salaries and allow¬ 
ances in Article 97. Apart from these officers, each 
House of the Parliament has a separate secretarial 
staff whose condition of service, including recruit¬ 
ment, is governed by law made by the Parliament or 
until the framing of such law, by rules made by the 
President vide Article 98. 

In this scheme of the officers and Personnel of 
the Parliament, a member of the Pailiament, as such 
is not visulised to be person appointed by any autho¬ 
rity of the Government of India or drawing salary' 
by virtue of any such appointment. Likewise, there 
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is no concept of the removal of a member of Parlia¬ 
ment by any authority in the capacity of his appointing 
authority, apart from his disqualification under Article 
102 of the Constitution or the vacation of his seat 
under Article 101 of the Constitution. The function 
of a member of the Parliament, as such, is to sit 
and take part in the proceedings of the respective 
Houses which has nothing to do with the functions 
of the Executive, Indeed, the very disqualification of 
a person to be chosen and Eor being a member of 
either House the Parliament, on account of bolding 
of any office of profit under the .Government, as 
contemplated under Article 102 of the Constitution, 
postulates that ex facie a member of the Parliament 
is not a person holding an office of profit under the 
Government. The mere fact that the members of 
the Parliament receive salary and allowances will 
not establish the relationship of master and servant 
between him and the authority making the payment. 
The liability of the concerned authority to pay 
salaries and allowances of a member of Parliament 
is a statutory liability, either under some Act of the 
Parliament or by the laws prevailing immediately 
before the commencement of the Constitution as set 
forth in Article 106 of the Constitution. The domi¬ 
nant test to determine whether a person holds an 
office of profit under the Governments to find out as 
to who is the appointing and removing authority of 
the officer concerned as pointed out in the case of 
Kona Prabhakara Rao v. M. Scshagiri Rao and 
another (A.I.R. 1981 Supreme Court 658) fPara 9). 
It is not shown that the Government of India was 
the appointing or removing authority of any member 
of the Parliament. The respondent, therefore, did not 
suffer from any disqualification to be chosen as a 
member of the Parliament. Indeed, the petitioner’s 
pleading in tin's respect is only frivolous and, there¬ 
fore cannot be permitted to stand. 

In respect of the ground of illegal appointment of 
Sri R. K. Trivedi as Chief Election Commissioner 
and the alleged consequential illegality in the entire 
process of election, as set up in paras 17 to 20 of 
the election petition, the contention of the learned 
counsel for the respondent is that they are absolutely 
untenable, irrelevant and have no nexus to the 
validity of the respondent's election. Tt is urged that 
the petitioner has not been able to point out any 
provision of the constitution of India or of the Act 
which might have been violated in appointing Shri R 
K. Trivedi to be the Chief Election Commissioner, 
The ground, according to the learned counsel for the 
respondent should fall within the mischief of section 
100(1) (d) (iv) of the Act where, inter alia, it is 
essential for the petitioner to plead that the result 
of the election, insofar as it concerns the returned 
candidate, has been materially affected by the alleged 
illegality in the appointment of Sri R. K. Trivedi. 
It is pointed out on behalf of the respondent that the 
petitioner has not set up any such plea. 

Learned counsel for the petitioner has not been 
able to refer to any direct provision in the constitu¬ 
tion or in the Act in support of his contention that 
a person to be appointed as Chief Election Commis¬ 
sioner. must possess the qualification of a Judge of 
the Supreme Court. Only an inferential argument is 
set up on the basis of Article 324[(5) of the Constitu- 
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tion whose first proviso says that the Chief Election 
Commissioner shall no be removed from his office, 
except in like manner and on the like ground us a 
judge of the Supreme Court. This proviso, while 
dealing with the removal, cannot be interpreted to 
signify a qualification for appointment. Learned 
counsel for the respondent has correctly pointed out 
that different provisions of the Constitution relating 
to different dignitaries of the State, who may be re¬ 
movable in substantially similar manner or circum¬ 
stances are required to possess different qualifications 
for the purposes of appointment. It is pointed out 
that under Article 124(4) of the Constitution, a 
Judge of he Supreme Court is not removable from 
Lis < (Tice e-iecpt bv an order of the President passed 
after an address of each House of Parliament supported 
bv a specified majority presented to the President in 
a particular session on specified grounds, and accord¬ 
ing to the Proviso (b) to Article 217(1) of the 
Constitution a Judge of the High Court mil" be 
removed from his office in the manner provided in 
clause (4) of Article 124 for removal of a Judge 
of the Supreme Court. Despite this identity of the 
procedure for removal, the qualification for 
appointment of a person as a Judge of the Supreme 
Court under clause (3) of Article 124 is substantirffy 
different from those for appointment of a person as 
a Judge of the High Court under clause (2) of 
Article 217 of the Constitution. There is thus sub¬ 
stance in the contention of the learned counsel for 
the respondent that the mere provision of the neces¬ 
sity of applying the same procedure for removal of 
the Chief Election Commissioner from his office as 
that for a Judge of the Supreme Court, does not 
establish that the qualification for appointment of a 
person as Chief Election Commissioner should be 
the same as for that of a Judge of the Supreme 
Court. It is not shown, therefore, that there has 
been a violation of the provisions of the constitu¬ 
tion or of the Act in making the npnointment of 
Sri R. K. Trivedi as the Chief Election Commissioner 
of Tndia which could be a ground for vitiating the 
election of the respondent under section 100(1}fd) 
(iv) of the Act. Further, as already pointed out, 
the petitioner has not pleaded that the supposed 
illegality in the appointment in question has materially 
affected the result of the election insofar as it con- 
terms the respondent within the meaning of the 
said provision. The pleading on this point by the 
petitioner has no basis in law or fact and is. therefore, 
frivolous. 

These are all the grounds on which the petitioner 
has challenged the validity of the election of the 
respondent. For reasons stated, the entir._» pleadings 
of the grounds, contained in paras 7 to 20 of the 
election petition, are hit by the mischief under order 
6 rule C.P.C. and, therefore, must he struck out. 

Learned counsel for the petitioner, however, raised 
two points in this connection. To the first instance, 
it was urged that the respondent’s C..M. An. No. 
16(E) of 1985. under consideration, is no application 
in the eyes of law because the affidavit in support 
thereof is contrary to the provisions of order 19 rule 
9 C.P.C. which would apply in view, of Article 87 of 
the Act. It is pointed out that all the paragraphs of 
the application have been affirmed bv the respondent 
to he “true aero d ; ng to the legal advice reccVed and 
believed to be true.” Learned Counsel for the 
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petitioner, says that this kind of affirmation is not 
recognised under order 19 rule 9 C.P.C, (Allahabad) 
which says that except in interlocutory proceedings, 
affidavits shall strictly be continued to such facts, as 
the declarant is able of his own knowledge to prove. 
T''e rule goes on to say that in interlocutory pro¬ 
ceedings, when the particular fact is not within the 
declarant's own knowledge, but is stated from infor¬ 
mation obtained from others, the declarant rnuSt state 
the name and address of the person from whom he 
received such information. Legal advice received, 
it is contended, is information received and, there¬ 
fore, it was necessary for the respondent to disclose 
the name of the legal adviser concerned. 

There arc several objections to this contention. 
Firstly,| legal advice is not information, information 
must relate to fact-advice cannot be a fact. Secondly, 
between a lawyer and his client the communication 
is privileged and it cannot be forced to be brought 
on record in view of section 129 of the Evidence 
Act, the relevant portion of which runs as follows :— 

"No one shall be compelled to disclose to the 
Court any confidential communication which 
has taken place between him and his legal 
professional adviser—- 

If p confidential communication between a person 
and his legal professional adviser cannot be required 
to be disclosed, the name of the legal adviser also 
would. be exempt from such a disclosure. Thirdly, 
the. petitioner’s own affidavit suffers from the same 
infirmity in respect of all the material facts. Whatever 
their worth, set out in the petition. In the verifica¬ 
tion clause of the election petition, Paras 8 to 21 are 
described as “believed to be true on legal advice 
received’’ in the affirmation clause of the affidavit it 
is stated that the contents of paras 9 to 21, 23, 26 
and 27” are believed to be true on the legal advice 
received from the counsel. “If the affidavit in support 
of the respondent’s C.M. An. No. 16(E)—1985 
suffers from non-acccptability for the reason of man¬ 
ner of verification, the petitioner’s own petition and 
affidavit would suffer from the same defect and would 
be no petition in the eyes of law. The petitioner can- 
nob be permitted to approbate and reprobate. 

The learned counsel for the petitioner urged that 
the respondent was legally bound to file his written 
slalcment and was not entitled to make an application 
under order 6 rule 16 C.P.C. instead and, therefore, 
the application under order 6 rule 16 C.P.C. does 
not deserve to be considered. He says that since on 
15-3-1985 this court had ordered notice to be issued 
to the respondent calling upon him, inter alia, to file 
a written statement, the respondent was bound to 
obey that order, and since he had not done that, he 
was nbt entitled to be heard on the application under 
order 6 rule 16 c. p. c. This contention cannot be 
accepted for several reasons. 

In the first instance, a motion for striking out of 
the pleadings under order 6 rule 16 c.p.c. is capable 
of being made “at any stage of the proceedings ' 
In the second place. Rule 5 of Chapter XVA of the 
Rules of Court visualizes a notice to the respondent” 
to appear and answer the claim on a date to be speci¬ 
fied. “The. Rule goes on to say that such notice 
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shall" also direct that if he wishes to put a defence he 

shall file his written statement-It seems 

that in view of this provision the direction to appear 
and answer the claim is not necessarily the one to file 
a written statement at once, the option to file a writ¬ 
ten statement is left with the respondent. That is 
the precise direction contained in this court’s order 
dated 15-3-1985. As such, having regard to the 
clear language under order 6 iule 16 C.P.C. the res¬ 
pondent was at liberty to file an application for stri- 
kink out the pleadings in the first instance gather 
than file a writteh statement. 

The last point urged by the learned counsel for the 
petitioner is that if, on account of the striking out 
of the petitioner’s pleadings, the petition may not 
be found to disclose a cause of action, the order of 
rejection of the petition under order 7 rule 11 C.P.C. 
could be passed at the trial stage and not at any 
other stage. The contention is that when a petition 
is admitted it cannot be rejected, and the petition 
itself has to proceed to the merits when it might 
entail dismissal. Learned counsel for the petitioner 
has referred to a Allahabad decision in the case of 
Smt. Kalawati Devi v. Chandra Prakash and others 
(A.I.R. 1959 Allahabad 37) and another case of 
Gujarat in Devnarayan Ramkumar Tcwari v. Stale 
of Bombay now Gujarat and another (1963 Guj. 37) 
It would be enough to point out that in the casO of 
Ruplal Sathi v. Nachchatter Singh (1982) 3 S.C. 
Cases 487 the Supreme Court has said that in View 
of section 87(1) of the Act, the provisions of order 
7 rule 11 CIPC would apply, although the rule would 
not justify the rejection of a part of the election: In 
the case of Madan Lai v. Sargham Haider and others 
(A.l.R. 1958 Allahabad 956) a Division Bench of 
this Court held that after striking out of the pleadings 
in the election petition, the petition itself is liable to 
be dismissed on the gound that it did not disclose 
any cause of action and the dismissal would be one 
on merits under Section 98 of the Act. In tfie case 
of Hardwari Lai v. Kanwal Singh (AJ.R. 1972 
Supreme court 515) Para 23) it has been pointed 
out that since an election petition has to be fried as 
nearly as may be in accordance with the code of 
civil procedure, in view of section 87 of the Act, it 
is liable to be dismissed like a suit which does not 
furnish a cause of action. It is not necessary in view 
of this legal position to direct that the eiectiOrt peti¬ 
tion Ire rejected under order 7 rule 11 CPC. the proper 
direction Ls to dismiss the election petition under sec¬ 
tion 98 of the Act. 

In view of what has been stated above, C.M, An. 
No, 16(E) of 1985 is allowed, the petifioner’s 
objection there to contained in C.M. An. No. 20(E) 
of 1985, and C.M, An. No. 37(E) of 1985 fbr 
service of interrogatries upon the respondent are 
dismissed, paras 7 to 20 of the election petition afe 
struck out. 

The petitioner shall pay the costs of the respondent, 
disclose a cause of action. 

The petitioner shall pay the costs of the respondent. 

sd|-K. Nath 
6-54985. 
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New Delhi, the 26th August, 1985 

O.N. 56.—The following is published for general infor¬ 
mation. -^3 

Notification U|S 109 of the Representation of People 
Act 1951 


FORM NO: 1 

In the High Court of Judicature of Andhra Pradesh at 
Hyderabad 

APPLICATION NO 112 of 1985 

IN 

ELECTION PETITION NO. 2 of 1985 
Battcpati Sivaramaiah Petitioner. 

Vs. 

Puchalapalli Penchalaiah Respondent 


Where as an application No, 112 of 1985 for leave to 
withdraw the Election Petition No. 2 of 1985 (Battepati 
Sivaramaiah Vs. Punchalapalll Penchalaiah) Pending before 
this High Cour, has been presented by the above named peti¬ 
tioner Battepati Sivaramaiah under Sub-Section 1 of Section 
KB of the Representation of the peoples Act, 1951. 

Now, therefore, the High Court of Andhra Pradesh 
Hyderabad, in Pursuance of the provisions of Sub-section 
(2) of section 109 of the said Act, hereby publishes this 
notice for leave to withdraw the Election petition and fixes 
the 16th day of August 1985 for the hearing of the aforesaid 
application No. 112 of 1985 at the High Court of Andhra 
Pradesh at 10-30AM on the said date or as soon thereafter 
as the business of the High Court may permit. 

High Court of Andhra Pradesh Hyderabad, 

Sd|- 

REG1STKAR (JUDL) 
(N. SUBBA RAJU) 
[No. 82[AP-HP|2|85|2628] 
P. GUARUSWAMY, Section Olficer 
Election Commission of India 
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